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Introduction

The pandemic caused by SARS-CoV-2 has signifi-
cantly affected the financial condition of numer-
ous groups of entrepreneurs. Therefore, a variety
of different legal actions have been taken to sup-
port economic operators. The repeatedly amend-
ed Act of 2 March 2020 on special solutions relat-

ed to preventing, counteracting, and combating
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COVID-19, other infectious diseases, and the re-
sultant crises has been of key importance in this
respect.! It should be stressed that the said leg-
islative Act did not originally contain any legal
solutions that would allow municipal councils to

support entrepreneurs by way of introducing, for

* Journal of Laws of 2020, item 374 as amended — here-

inafter referred to as the Anti-Crisis Shield.
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example, tax resolutions on exemptions from lo-
cal taxes and fees and deferrals of payments, etc.
Regulations allowing municipal councils to sup-
port entrepreneurs by means of specific tax reso-
lutions were only introduced through the Act of
28 March 2020 amending the Act on special so-
lutions related to preventing, counteracting, and
combating COVID-19, other infectious diseases,
and the resultant crises and some other Acts? and
the Act of 9 December 2020 amending the Act on
special solutions related to preventing, counter-
acting, and combating COVID-19, other infec-
tious diseases, and the resultant crises and some
other Acts3 upheld the solutions that empower
municipal councils to introduce tax preferences
for 2021.

Aid granted by the municipal authorities under
the above-mentioned legislation is selective, that
is, it does not cover all local taxes and fees that the
municipality has tax authority over, but it is limit-
ed to property tax only. It is difficult to understand
such selectivity, especially as in the explanatory
memorandum of the draft bill the initiator of new
legal solutions notes themselves that “it has be-
come necessary to introduce a business protection
package, in particular to prevent liquidity loss
with respect to business activity.” In their opinion,
“the submitted draft bill will allow application of
extraordinary business support instruments dur-
ing this period.”* As long as support with respect
to agricultural and forestry tax seems unnecessary
since it is a relatively low burden for businesses,
it is difficult to comprehend the lack of adequate
legal solutions as regards tax on means of trans-
port. The transport industry, both the transport of
people and goods, has been badly affected by the
coronavirus pandemic.

The purpose of this article is to attempt to an-

alyse and summarise the legal solutions that en-

2 Journal of Laws of 2020, item 568.

3 Journal of Laws of 2020, item 2255.

4 The explanatory memorandum of the draft bill
amending the Act on special solutions related to prevent-
ing, counteracting, and combating COVID-19, other infec-
tious diseases, and the resultant crises (print No. 299),

http://www.sejm.gov.pl
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able municipalities to implement property tax
preferences in the context of the crisis caused by
SARS-CoV-2. It seems all the more appropriate as
the epidemiological hazard has not yet been elim-
inated, while the relevant legislation in force has
raised significant doubts both at the stage of mak-
ing and applying it. Analysis of these legal solu-
tions will allow formulating proposals de lege fen-
da that may contribute to improving this area of
tax law in the context of possible further support
of entrepreneurs in the sectors most affected by
the pandemic or in case of other future emergen-
cies of a similar nature.

The study adopts the legal and dogmatic meth-
od and the empirical method. In the latter case,
the analysis covers supervisory resolutions of the
Regional Accounting Chambers, the Report of the
National Board of Regional Accounting Cham-
bers on the Activities of the Chambers in 2020
(NBRAC, 2021), and the case law of administra-

tive courts.

Municipal councils’
entitlement to introduce
tax exemptions

and extend deadlines

for payment of property
tax as a manifestation

of the tax authority of local
self-government units

The essence of the municipal tax authority is lim-
ited to a legally defined range of powers to de-
cide on tax matters (Gluminska-Pawlic, 2011, pp.
111-128). According to Article 168 of the Constitu-
tion of the Republic of Poland,® local self-govern-
ment units (LSGUs) have the right to set rates of
local taxes and fees within the scope defined by
an act of law. This provision reflects the princi-
ple of financial autonomy of LSGUs and fulfils the
obligations that Poland has accepted by ratifying

the European Charter of Local Self-Government.

5 Constitution of the Republic of Poland of 2 April 1997

(Journal of Laws of 1997, No. 78, item 483, as amended).
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It also sets the limits of the tax authority of local
self-government units, which must be observed
when making local tax legislation. This should be
understood as the limits of the local authorities’
competence for regulating tax matters. The above-
mentioned regulation should be considered in
conjunction with another constitutional provi-
sion, that is, Article 16(2) that highlights partici-
pation of the local self-government in the exercise
of public authority (Poptawski, 2007, p. 30). The
principle of financial autonomy enables LSGUs to
carry out their tasks related to satisfying residents’
needs independently from the central authorities
(Etel, 2004, p. 80).

However, the entitlement arising from Ar-
ticle 168 of the Constitution cannot be limit-
ed to the mere setting of tax rates and fees (Ofi-
arski, 2015, p. 385). It is certainly much broader
in scope. However, it is not absolute, either. It is
the legislator who decides on the final extent of
LSGUs’ autonomy in the Constitution and the acts
of law. Articles 84 and 217 of the Constitution are
of key importance in this respect as they require
that tax obligations be regulated in an act of law.
There are no exceptions to this rule. This means
that a tax can only be imposed by the parliament
and not by the local authorities (Kotulski, 2004,
p. 123). The legislator cannot effectively delegate
their power to impose tax obligations to other en-
tities. Thus, local acts of law cannot impose or
abolish tax burdens on a given territory, except
where expressly provided for in ius positivum.s In
effect, these solutions severely restrict LSGUs’ tax
authority.

Article 217 of the Constitution not only estab-
lishes the principle of exclusivity of acts of law
as regards imposition of public levies but also in-
troduces other restrictions on the possibility of
regulating tax matters through local acts of law.
This provision indicates the elements of the legal
structure of tax that must be regulated by acts of

law and, therefore, cannot be regulated by local

6 This is the case with the local market fee, the visitor’s
tax, the health resort fee, dog fee, and advertising fee — for
more see Pahl (2017), p. 52 et seq.
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acts of law. An act of law must specify the scope
ratione personae of a tax and so it must define
entities that the tax is imposed on and ones that
may be exempt from it. Hence, it is prohibited to
introduce exemptions ratione personae by way
of municipal resolutions. This is undoubtedly an
important limitation of LSGUs’ tax authority. The
essence of an exemption ratione personae is that
it applies to a particular entity with no indication
of the object that the tax is imposed on.” Ultimate-
ly, municipal decision-making bodies are explic-
itly banned from introducing exemptions apply-
ing to specific entities. Such a prohibition is also
expressed in the provisions regulating the con-
struction of local taxes; for example, Article 7(3)
of the Act of 12 January 1991 on local taxes and
fees® that authorises municipal councils to intro-
duce other exemptions ratione materiae. A con-
trario, those cannot be exemptions ratione per-
sonae. In view of the explicit wording of Article
217 of the Constitution of the Republic of Poland
and Article 7(3) of the ALTF, municipal decision-
making bodies do not either have the right to in-
troduce exemptions of a ratione personae and ra-
tione materiae character combined (Dowgier et
al., 2020, p. 775 et seq.).

What is more, Article 217 of the Constitution
provides for setting the rules on granting reliefs
and remissions exclusively through an act of law.
Therefore, neither the municipal council nor any
other municipal body are competent to modify the
statutory provisions on the rules for granting re-
liefs and remissions.

It follows from the above that municipalities do
not enjoy full tax authority. Meanwhile, the reg-
ulations that have existed for many years turned
out insufficient to allow municipal authorities to
support entrepreneurs affected by the SARS-CoV-2
pandemic. It was thus appropriate to introduce
new special powers that municipalities could ex-
ercise. However, it should be clearly stressed that

they do not exclude the possibility of applying the

7 More on exemptions see Nykiel (1998), p. 173 et seq.
8 Consolidated text: Journal of Laws of 2019, item 1170,
as amended - hereinafter referred to as the ATLF.
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existing regulations, in particular such as individ-
ual reliefs from paying off tax receivables, which
are granted by municipal tax authorities under
the provisions of the Tax Ordinance, or exemp-
tions ratione materiae introduced by way of reso-
lutions of municipal councils.

The explanatory memorandum to the draft bill
introducing the new legal instruments clearly
states that “the proposed solutions will allow mu-
nicipalities, within their tax autonomy, to intro-
duce property tax solutions intended to aid entre-
preneurs whose financial liquidity has deteriorat-
ed due to the negative economic consequences of
COVID-19. These solutions will have a positive im-
pact on their economic situation and contribute to
the improvement of their liquidity.”?

Under the provisions of the Anti-Crisis Shield,
the municipal council has been granted two
powers. Firstly, the Act allows municipalities
to introduce exemptions from property tax on
land, buildings, and constructions used in pur-
suit of economic activity applicable to specified
groups of entrepreneurs whose liquidity has de-
teriorated due to the negative economic conse-
quences of COVID-19 (Article 15p) for part of the
year 2020 (and following the amendment of the
Act for selected months of the first half of 2021 as
well). Secondly, it provides for the possibility of
extending, by way of a resolution, the deadlines
for payment of property tax instalments payable
in April, May, and June 2020, not later than un-
til 30 September 2020, and following the amend-
ment, the entitlement also covers the deadlines
for payment of property tax instalments payable
in the selected months of the first half of 2021,
not later than until 31 December 2021 (article
15q) — in the case of specified groups of entrepre-
neurs whose financial liquidity has deteriorated
due to the negative economic consequences of
COVID-19.

9 The explanatory memorandum of the draft bill
amending the Act on special solutions related to prevent-
ing, counteracting, and combating COVID-19, other infec-
tious diseases, and the resultant crises (print No. 299),

http://www.sejm.gov.pl
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Optionality

of the resolutions

on exemptions from
property tax and extensions
of deadlines for payment

of instalments of this tax

Both Article 15p and Article 15q of the Anti-Crisis
Shield provide for solutions that are optional in
character in the sense that the municipal council
may (but does not have to) exercise the power to in-
troduce an exemption from property tax or extend
the deadline for payment of the instalments of this
tax. This solution seems very much appropriate
since introduction of an obligation to adopt a res-
olution, especially on exemptions, would result in
depriving municipalities of quite significant reve-
nues against their will. At the same time, this would
infringe on the principle of financial autonomy.
Thus, the optionality of the resolutions that can
be adopted based on the above-mentioned provi-
sions allows the municipalities to make autono-
mous decisions. This means that each municipal-
ity may single-handedly decide to give up (or not)
its revenue that will not, in fact, be compensated
in any way. Introduction of preferences in a form
of tax exemption should not be a rule but an ex-
ception. When considering introduction of such
legal solutions, each time the municipalities must
analyse their effects on both the potential bene-
ficiaries and the entire local community. The le-
gitimacy of these instruments cannot be denied,
but solutions that facilitate repayment of tax re-
ceivables should be adopted first, for example, de-
ferrals of payment, instead of giving up on them

completely (due to exemption).

Scope of the exemption
from property tax

In accordance with Article 15p(1) of the Anti-Crisis
Shield, municipalities may introduce exemptions
(by way of a resolution) from property tax on land,
buildings, and constructions used in pursuit of

economic activity applicable to specified groups
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of entrepreneurs whose liquidity has deteriorat-
ed due to the negative economic consequences of
COVID-19 (Article 15p) for part of the year 2020 and
for selected months of the first half of 2021.

The said exemption is of a character ratione per-
sonae and ratione materiae combined. The objects
of the exemption include land, buildings, and con-
structions used in the pursuit of economic activity.
Although the exemption applies to ‘whole’ build-
ings, it is appropriate to apply it to parts of build-
ings as well (premises). It is hardly possible that
the legislator intended to exclude parts of build-
ings from the scope of the exemption. The tax ex-
emption may be limited to those objects subject
to taxation that are linked to a particular type of
activity (e.g., hotel or hairdresser’s services, etc.).
Nothing stands in the way for it to cover all the
properties and constructions owned by the busi-
ness groups defined in the municipal council’s res-
olution. The part ratione personae of the exemp-
tion concerns the groups of entrepreneurs whose
financial liquidity has deteriorated due to the neg-
ative economic consequences of COVID-19, which
are indicated in the council resolution.® There-
fore, potentially not every entrepreneur may ben-
efit from tax exemption, but only the ones who
are mentioned in the resolution and whose liquid-
ity has deteriorated due to the negative economic
consequences of COVID-19. It is quite a challenge
to identify such groups of entrepreneurs. The An-
ti-Crisis Shield gives the decision-making bodies
a lot of freedom in this respect. As rightly noted by
Dowgier, the municipal council may indicate that
the exemption relates to land, buildings, and con-
structions used to pursue economic activity classi-

fied under a specific code within the framework of

o The above mentioned Act of 9 December 2020 amend-
ing the Act on special solutions related to preventing,
counteracting, and combating COVID-19, other infec-
tious diseases, and the resultant crises and some other
Acts extended the scope ratione materiae of the exemp-
tion to cover land, buildings, and constructions occupied
for the purposes of pursuit of economic activity by non-
governmental organisations referred to in Article 3(2) of
the Act of 24 April 2003 on common public interest and
voluntary activities and entities referred to in Article 3(3)
of the said Act.
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the Polish Classification of Activity, or it may refer
to the relevant regulations of the Council of Minis-
ters restricting or preventing the pursuit of a par-
ticular economic activity (Dowgier, 2021, p. 8).

If a resolution described criteria for establish-
ing ‘liquidity deterioration,’ such as reduction in
turnover, revenue or income, the tax authority
would need to verify these circumstances. There-
fore, the best solution is for the municipal coun-
cil to indicate the group of entrepreneurs in the
resolution, that — as the municipality believes —
have experienced such a situation (Dowgier, 2020,
p. 12) e.g., entrepreneurs providing hotel or food
services, etc.

In the context of the ratione personae scope of
the exemption, a significant problem arises when
the taxable object is jointly owned by the entre-
preneur and the entity that does not perform eco-
nomic activity. Considering the fact that the ex-
emption applies to groups of entrepreneurs speci-
fied in the council resolution, it is appropriate to
apply the exemption only to the part owned by the
entrepreneur. The share of the co-owner who does
not pursue economic activity is subject to taxa-
tion in accordance with the general rules. In this
case, Article 3(6) of the ALTF applies. This provi-
sion stipulates that the principle of joint and sev-
eral tax liability referred to in section 4 thereof
does not apply, if one or more co-owners or hold-
ers are exempt from or are not subject to property
tax. In such a case, the co-owners or holders who
are subject to and are not exempt from property
tax are jointly and severally liable to the extent
corresponding to their joint share in ownership.

The exemption provided for under the provision
in question is limited to a certain part of the fiscal
year 2020 and 2021 only. The municipal council’s
decision should, therefore, clearly indicate the pe-
riod in which the exemption applies and nothing
stands in the way of adopting such a resolution
retroactively. Article 4 of the Act of 20 July 2000 on
the Promulgation of Normative Acts and Certain

other Legal Acts,’* which introduces a 14-day va-

1 Consolidated text: Journal of Laws of 2019, item 1461,

as amended.
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catio legis period does not prevent that. This pe-
riod can be shortened, if important interest of the
State requires immediate entry into force of a leg-
islative act and the principles of a democratic rule
of law do not stand in the way of that. Moreover,
Article 5 of said Act also allows for the adoption of
a legislative act that is retroactive in character, if
the principles of a democratic rule of law do not
prevent that. These principles are not infringed by
an act of law which reduces a tax burden, for ex-
ample by introducing a tax exemption or a reduc-
tion in the tax burden (Etel, 2004, p. 229). A retro-
active exemption may be introduced, no matter if
the deadline for making payment of the relevant
tax instalment has expired or if the taxpayer has
paid the instalment or tax arrears have emerged.
In the case of tax exemption, the tax obligation
does not translate into a tax liability. Thus, if the
taxpayer has paid the instalment, an overpayment
emerges, and if they have not paid it, no tax ar-
rears arise.12

Introduction of a retroactive exemption from
property tax pursuant to Article 15p gives rise to
far-reaching legal consequences. In such a case,
legal persons and organisational entities with-
out legal personality should correct the property
tax returns they have submitted and as for natural
persons, it is legitimate to adjust the final assess-

ments in an extraordinary mode.

Extension of the deadline
for payment of property tax

Apart from the possibility of introducing an ex-
emption from property tax, the Anti-Crisis Shield
additionally granted municipal authorities the
right to extend the deadline for payment of the in-
stalments of this tax on their territory.

Pursuant to Article 15q of the Act under analy-
sis, the municipal council may by way of a reso-
lution extend the deadline for payment of instal-
ments of property tax payable in April, May, and
June 2020, but not later than until 30 September

2 See more: Dowgier (2020), p. 8.
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2020, and payable in the selected months of 2021,
but not later than until 31 December 2021, for spec-
ified groups of entrepreneurs whose financial li-
quidity has deteriorated due to the negative eco-
nomic consequences of COVID-19. Secondly, in the
resolution referred to in section 1, the municipal
council may extend, by way of a resolution, the
deadlines for payment of instalments referred to
in section 1 for non-government organisations re-
garded in Article 3(2) of the Act of 24 April 2003 on
common public interest and voluntary activities
and entities considered in Article 3(3) of the Act re-
ferred to in point 1 — whose financial liquidity has
deteriorated due to the negative economic conse-
quences of COVID-19.

The municipal council’s right in question only
refers to the deadlines for payment of tax instal-
ments and, therefore, does not cover the instal-
ments whose deadlines have expired. This is be-
cause the concept of tax should be clearly distin-
guished from tax arrears. Following expiration
of the deadline, tax arrears arise that cannot be
equated with tax. The legislator sets clear bound-
aries between these two concepts in the Act of
29 August 1997 — Tax Ordinance.13 14

Article 15q explicitly states which tax instal-
ments may be covered by the municipal council’s
resolution and the date of entry into force of that
resolution plays a significant role. In this case,
nothing stands in the way of the resolution enter-
ing into force on the day it is promulged. The pro-
vision under examination also indicates the maxi-
mum extended deadlines for payment of property
tax instalments. In 2020, the maximum deadline
for instalment payment expired on 30 September
2020 and in 2021 on 31 December 2021. As Dowgier
rightfully indicates, the municipal council may
set a single deadline for all instalments or speci-
fy new separate deadlines for each of them (Do-
wgier, 2020, p. 14). Nothing stands in the way of
setting the deadlines for payment of the instal-

ments before the maximum deadlines.

3 Consolidated text: Journal of Laws of 2021, item
1540 — hereinafter referred to as the TO.
4 See, inter alia, Article 67a(1) of the TO.
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Just as the case with exemption from proper-
ty tax in line with Article 15p of the Anti-Crisis
Shield, the municipal council is required to identi-
fy relevant groups of entrepreneurs and non-gov-
ernment organisations in its resolution. However,
it should be stressed that the municipal council
may choose to grant the exemption to entrepre-
neurs only and not to indicate non-government
organisations. The legislator left this to the munic-
ipal council’s discretion. The categories of entities
that may enjoy the extended deadline for payment
of property tax may be determined on the same
basis as in the resolution adopted on the basis of
Article 15p of the Anti-Crisis Shield.

Resolutions adopted
within the framework
of the Anti-Crisis Shield
and public aid

The tax resolutions on exemptions from property
tax and extension of the deadlines for payment of
tax instalments, which are adopted based on the
above-mentioned provisions, primarily apply to
economic operators. This means that they should
be adopted and applied taking into consideration
the rules governing granting state aid.

In this context, one should note Article 15zzzh(1)
of the Anti-Crisis Shield. It stipulates that aid re-
ferred to in Articles 15p and 15q thereof is state aid
intended to remedy a serious disturbance in the
economy in line with the Communication from
the Commission — temporary framework for state
aid measures to support the economy in the cur-
rent COVID-19 outbreak — (2020/C 91 I/o1). There-
fore, this type of state aid is different from aid de
minimis.

Thus, Article 37(5) of the Act of 30 April 2004 on
the procedural issues concerning state aid should
be taken into account in the process of granting
it.1> According to that provision, an entity apply-

ing for public aid other than de minimis or aid

5 Consolidated text: Journal of Laws of 2020, item 708,

as amended.
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de minimis in agriculture or fishery is required
to submit an aid application to the granting en-
tity along with information about the applicant,
their business, and information on the public aid
received, including in particular an indication of
the date of and legal basis for granting it, its form,
and intended use or a declaration that aid has not
been received. It should be stressed that aid can-
not be granted to the applicant until they submit
certificates, declarations or information specified
in the said provision (Article 37(7) of the Act in
question).

It follows from the wording of that provision
that these rules refer to entrepreneurs who apply
for aid, whereas aid granted by a municipal coun-
cil’s resolution does not require filing an applica-
tion. However, it is worth noting Article 37(5a) of
the Act on the procedural issues concerning state
aid. In accordance with that provision, in the case
of public aid provided for in a legislative act (here:
resolution of a municipal council) referred to in
Article 6(2), the certificates or information referred
to in sections 1, 2 or 5 are submitted by the benefi-
ciary of the aid with each declaration, annual tax
return, or another document stating the value of
the aid.

The information that the enterpriser should pro-
vide the tax authority with when applying for the
tax exemption or extension of the deadline for
payment of the installments of that tax is speci-
fied in Annex No. 3 to the Regulation of the Coun-
cil of Ministers of 29 March 2010 on information
to be provided by an applicant for aid other than
aid de minimis or aid de minimis in agriculture or
fishery.16

Research results

General notes

The research concerning tax resolutions adopted

on the basis of the Anti-Crisis Shield took into ac-

count data obtained by the courtesy of the staff

¢ Journal of Laws No. 53, item 312, as amended.
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of the Regional Accounting Chamber (RAC) in
Szczecin, the Report of the National Board of Re-
gional Accounting Chambers on the Activities of
the Chambers in 2020, the case law of adminis-
trative courts, and the supervisory resolutions of
Boards of RACs regarding municipal council’s res-
olutions adopted on the basis of the Anti-Crisis
Shield, which are available in the LEX Legal Infor-
mation System. Throughout the period of produc-
ing this paper (i.e., October 2021), the NBRAC’s re-
port for 2021 was obviously unavailable.

As of o1 January 2020, the number of municipal-
ities in Poland was 2477. The NBRAC’s 2020 Report
indicates that 969 municipal authorities’ resolu-
tions adopted based on the provisions of the An-
ti-Crisis Shield were examined. However, the data
included therein do not allow for singling out res-
olutions on exemptions from property tax (based
on Article 15p) and ones extending the deadline
for payment of installments of that tax (based on
Article 15q). Unfortunately, the Report presents
aggregated data. If the Report distinguished be-
tween the resolutions adopted on the basis of
different provisions of the Anti-Crisis Shield, it
would be possible to verify which instruments
the municipalities preferred (i.e., exemptions or
postponement of installment payment deadlines).
Furthermore, such a distinction would allow for
examining infringements of the law in each cat-
egory of the resolution.

The Report shows that out of 969 resolutions ex-
amined in 2020, 811 were adopted without breach-
ing the law and 158 were found to be in violation
of the law. Insignificant infringement was found
in 23 resolutions, 16 supervisory proceedings that
had been initiated were discontinued, and 118 res-
olutions were invalided. In the case of the latter,
106 resolutions were invalidated in part and 12 res-
olutions were found to be completely invalid.

In view of the above, it is appropriate to examine
the judgments of administrative courts grounded
on the provisions of the Anti-Crisis Shield as well
as the supervisory resolutions of Boards of RACs
in order to diagnose problems arising in establish-
ing and applying preferences introduced by mu-

nicipal councils.
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Analysis of selected judgements
of administrative courts
and RACs’ resolutions

Relatively frequently, municipal councils abused
their power in terms of application of Articles 15p
and 15q of the Anti-Crisis Shield by way of intro-
ducing in their resolutions additional conditions
for applying the exemption from property tax or
extension of the deadline for payment of the instal-
ments of property tax. In this respect, the Voivode-
ship Admirative Court (VAC) in Olsztyn rightly stat-
ed in its judgment of 24 June 2021 that Article 15p(1)
of the COVID-19 Act does not constitute a legal basis
for the introduction by the municipality, in its reso-
lution on exemption from property tax, of a dead-
line for the submission of relevant documents.?”
Such a violation of the delegation of legislative
powers serves as grounds for invalidation of part
of the Resolution of the City Council of Ciechanéw
of 25 February 2021 No. 332/XXXIII/2021 on exemp-
tions from property tax charged on land, build-
ings, and constructions used in pursuit of eco-
nomic activity applicable to specified groups of
entrepreneurs whose financial liquidity has dete-
riorated due to the negative economic consequenc-
es of COVID-19. In a Resolution of 16 March 2021
(11.104.2021), the Board of RAC in Warsaw noted
that the provisions of section 135 in conjunction
with section 143 of the Annex to the Regulation
on ‘Legislative Drafting Principles,” which are ap-
plicable to local acts of law, stipulate that a resolu-
tion may include legal provisions governing only
matters falling under the scope of delegated pow-
ers. This means that an act adopted based on dele-
gation of legislative powers may only regulate mat-
ters that are covered by the delegation, and regu-
lation of matters other than those covered by the
delegation in a local act of law is not justified and
goes beyond the scope of authorisation.
Application of exemptions from property tax
and extensions of deadlines for payment of in-
stalments of this tax was also made dependent

on whether the taxpayer is in arrears as regards

7 1SA/OI 336/21, LEX No. 3196479.
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local taxes or whether they are involved in a dis-
pute with the municipality. There is no legal ba-
sis for introducing such conditions. The Board of
RAC in Cracow — Branch Division in Nowy Sacz —
voiced its opinion on this issue in its Resolution
of 24 February 2021 (KI.4110.65.2021). According
to the Board of the Chamber, the introduction by
the City Council of Nowy Sacz of stipulations pre-
venting operators that are in property tax arrears
at a specific date or have been involved in a legal
dispute with the City of Nowy Sacz from enjoying
the exemptions goes beyond Articleis5p(1) of the
above Act that serves as legal basis for the adop-
tion of the resolution under examination. Simi-
lar was the opinion of the Board of RAC in Bydgo-
szcz expressed in its Resolution of 24 June 2020
(XVII/49/2020).

Another defect that results in invalidation of
a resolution as a whole or in part is the introduc-
tion of a condition that must be met in order to be
granted an exemption, that is, a requirement to
submit an application, as well as setting a dead-
line for submitting it. The Board of RAC in Lublin
rightly stated in its Resolution of 26 January 2021
(26/21) that in the provisions delegating legislative
powers, there is no basis for such resolution stipu-
lations.18

In the light of the provisions of Articles 15p and
15q of the Anti-Crisis Shield, there is no legal ba-
sis for making application of the exemption from
property tax or extension of payment deadlines
dependent on submission of a declaration un-
der penalty of perjury and on the accuracy of the
data. In this respect, the opinion of the RAC in
E6dzZ expressed in its Resolution of 24 June 2020
(25/106/2020) should be fully endorsed. The Board
of the Chamber indicates that an entrepreneur’s
declaration submitted based on the said resolu-
tion is not filed in court proceedings or any oth-
er proceedings carried out under the acts of law.
Furthermore, no provision of law, in particular no

provision of the Act of 2 March 2020 on special so-

8 Similar was the case with the Resolution of the Board
of RAC in Rzeszow of 19 May 2020 (XIII/1227/2020) and
the Resolution of the Board of RAC in Wroctaw of 6 May
2020 (69/20).
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lutions related to preventing, counteracting, and
combating COVID-19, other infectious diseases,
and the resultant crises indicated as the legal ba-
sis of the resolution, gives the authority the pow-
er to impose an obligation on an entrepreneur to
submit a declaration while instructing them on
criminal liability referred to in Article 233 of the
Penal Code. The municipal council was not le-
gally authorised to impose a requirement to sub-
mit such a declaration and thereby infringed Ar-
ticle 233(1) and the Penal Code. Identical was the
opinion of the Board of RAC in Poznaf expressed
in its Resolution of 09 June 2020 (13/572/2020)
and Resolution of the Board of RAC in Wroctaw of
3 June 2020 (83/20).1°

The supervisory authorities legitimately chal-
lenged the provisions of the resolutions adopt-
ed based to Articles 15p and 15q where it was not
possible to clearly identify the entities entitled to
the exemption on the basis of these resolutions.
The Resolution of the RAC in E6dZ of 29 May 2020
(20/92/2020) states that the use of the term ‘in par-
ticular’ in a resolution providing for an exemption
of specified groups of micro and small enterpris-
es from property tax leads to a conclusion that the
exemption applies to all entrepreneurs who have
suffered financial liquidity deterioration due to the
negative economic consequences of COVID-19 and
the prerequisites listed in the resolution are merely
an exemplary indication of the conditions testify-
ing to the deterioration of financial liquidity.2°

What is more, municipalities have received ap-
plications for exemption from property tax under
the provisions of the Anti-Crisis Shield despite the
absence of a relevant municipal council’s resolu-
tion. In these cases, it was absolutely justified for
the tax authority to refuse to initiate a tax proce-

dure. In this respect, the judgement of the VAC in

9 Similar was the case with the Resolution of the Board
of RAC in Katowice of 28 May 2020 (226/X11/2020). See also
the Resolution of the Board of RAC in Opole of 27 May 2020
16/42/2020 and the Resolution of the Board of RAC in War-
saw of 12 May 2021 (12.214.2020).

2 Case Law Regarding the Local Self-Government
2020/3/77-79. Similar is the case with Resolution of the
RAC in Szczecin of 09 March 2021 (V.41.S.21)
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Cracow of 25 February 2021 rightfully claims that
if the municipal council has not adopted a resolu-
tion under Article 15p of the COVID-19 Act, there
are no grounds for exempting an entity from the
obligation to pay property tax. Article 7 of the
ALTF provides for a closed catalogue of exemp-
tions both ratione personae and ratione materiae

in character.2!

Conclusion

Analysis of the provisions of the Anti-Crisis Shield
authorising municipal decision-making bodies to
introduce property tax preferences, case law of ad-
ministrative courts, and supervisory resolutions
of Regional Accounting Chambers allows the fol-
lowing conclusions to be drawn.

Firstly, it is perfectly legitimate to give munici-
palities the opportunity to support entrepreneurs
whose condition has deteriorated as a result of the
pandemic. Although it is difficult to calculate ex-
actly how many municipalities adopted resolu-
tions in 2020 on the basis of Articles 15p and 15q
of the Anti-Crisis Shield, it can only be estimated
based on the number of resolutions examined by
the RAC that this was about 30 to 35 per cent of the
municipalities in Poland.

Secondly, in similar circumstances in the future,
it would be appropriate to introduce more forms of
support concerned with other taxes managed by
the municipal tax authorities, especially the tax

on means of transport.

2 1 SA/Kr 1261/20, LEX No. 3161327. Similar is the
case with judgment of the VAC in Cracow of 26 January
2021 (I SA/Kr 1217/20, LEX No. 3161758; judgment of the
VAC in Cracow of 09 December 2020 (I SA/Kr 1089/20),
LEX No. 3124436.
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