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tion provision for teachers and researchers in their
treaties suffer from impaired market competitive-
ness on the Chinese higher and non-higher educa-
tion markets. On the same Chinese market, teach-
ers and researchers from different countries are
subject to a different tax treatment (i.e. they are
either exempted from tax or not), but it is not jus-
tified for the teachers and researchers shouldering
a heavier tax burden to complain about tax dis-
crimination because the difference in treatment in
terms of personal income tax on the Chinese mar-
ket is caused by the discrepancies in the double
tax treaties rather than by the Chinese domestic
tax legislation.

These circumstances give rise to a very interest-
ing phenomenon: mutual rationality in conclud-
ing a double tax treaty might cause an irrational
outcome in the context of a treaty network con-
sisting of more than one hundred treaties. This
lesson implies that mutual negotiation of double
tax treaties might no longer be the best choice for
striving towards cross-border tax harmonization.

In the context of globalization, it might be more
prudent for a country to negotiate a tax treaty
by taking into account the convergence of treaty
stances adopted by a majority of treaty partners of
this country’s treaty party. Otherwise, this coun-
try might lose its competitiveness on the market of
its treaty party, compared with most of this party’s
other treaty partners.

This paper also discusses the importance of en-
hancing tax harmonization by both contracting
states in terms of their domestic detailed rules
formulated to implement the teacher’s provision
contained in their double tax treaty, since the dis-
parities in the strictness and complexity of imple-
menting the teacher’s provision and ratifying tax
exemption will impair the reciprocity rule of the
tax treaty.

Zhu (2015, p. 24) has studied the background of
the teacher’s provision in double tax treaties from
its very beginning and raised an opinion that this
teacher’s provision evolved from student’s provi-
sion. Zhu (2015, pp. 25-26) also analyzes the con-
ditions stipulated in China’s domestic legislations

for the implementation of tax treaty exemption
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granted to foreign teachers in five aspects: firstly,
the subject of enjoying the tax exemption should
be non-resident teachers and researchers; sec-
ondly, the subject of enjoying the tax exemption
should be a tax resident of the other contracting
state before or immediately before this person ar-
rives in the contracting state; thirdly, the income
applied for personal income tax exemption should
be remuneration of teaching, giving lectures or
doing research in the contracting state; fourthly,
the teaching, giving lectures, doing research activ-
ities should be carried out in recognized universi-
ties, colleges, schools, educational institutions, or
research institutions; and finally, the stay in the
contracting state should be temporary. Sek (2023,
p. 87) analyzes the similarities and differences of
the Poland-Brazil double tax treaty as compared
with Poland’s other double tax treaties and also
discusses the criteria to fulfil in order to enjoy the
personal income tax exemption granted by the
teacher’s provision contained in the Poland-Brazil
double tax treaty and Poland’s other double tax
treaties. Sek (2023, pp. 92-96) found out that the
teacher’s provision in Poland’s tens of double tax
treaties is very divergent: firstly, some treaties con-
tain the tax exemption provision for teachers but
other treaties do not contain it; secondly, the tax
exemption years are not the same, including two
years or three years; thirdly, the method of calcu-
lating the tax exemption period is divergent: some
treaties calculate the tax exemption period from
the earlier beginning of the teacher or research-
er’s arrival in the contracting state as long as his
or her stay does not exceed the designated ex-
emption period, however, in some tax treaties if
his or her stay exceeds the designated exemption
duration, the previously enjoyed exemption peri-
od will be cancelled and the tax exemption previ-
ously granted will be obliged to pay back to the
tax authority since the first day of his or her arrival
in the state; fourthly, the scope of the educational
institutions is divergent, for instance, some trea-
ties require recognized or accredited educational
institutions but some treaties do not require that
the educational institutions should be recognized

or accredited. Sek (2023, pp. 89-92) also discuss-
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es the absence of tax exemption provision in the
template treaty of both the OECD and UN mod-
el convention and the commentaries. Ostrovsky
(2019, pp. 35-37) discussed the teacher’s exemp-
tion provision contained in the US double tax trea-
ties with China, France, and India and found out
that these three tax treaties grant personal income
tax exemption to visiting teachers and research-
ers, but on the contrary, Ostrovsky also points out
the US double treaties with Russia, Canada, and
UK do not contain the teacher’s exemption provi-
sion. Larkins (1987, p. 48) discussed the tax plan-
ning for American professors teaching outside of
the United States and found out that if an Amer-
ican professor fulfills the requirement in Section
911 of the US domestic tax legislation, it is possi-
ble for the American professor to avoid US income
tax on his remuneration of the teaching outside of
the US and also he is likely to enjoy tax exemption
benefits if the country wherein he delivers teach-
ing has signed a double tax treaty with the US and
also contains the teacher’s provision in the double
tax treaty whereby the professor is applicable to
the income tax exemption on his teaching remu-
neration in this contracting state.

This study provides the first discussion on the tax
harmonization in terms of the position that a con-
tracting state should take when considering wheth-
er including the teacher’s exemption provision in
its double tax treaty, especially taking into account
its tax competitiveness in the teaching services
export market. Mutual rationality in concluding
a double tax treaty might cause an irrational out-
come in the context of a country’s treaty network
consisting of more than one hundred treaties. This
lesson implies that mutual negotiation of a dou-
ble tax treaty might no longer be the best choice for
striving towards cross-border tax harmonization. In
the context of globalization, it might be more pru-
dent for a country to negotiate a tax treaty by taking
into account the convergence of stances adopted by
a majority of other treaty partners of this country.
Otherwise, this country might lose its competitive-
ness on the market of its treaty party, compared
with most of this party’s other treaty partners that

have adopted a different tax stance in their treaties.
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This paper also shifts the focus from studying
the divergence in the wording of the teacher’s pro-
vision contained in various double tax treaties
(i.e. exemption period, recognized educational in-
stitutions, and other exemption conditions) to the
discussion of the importance of tax harmoniza-
tion between both contracting states in terms of
their domestic detailed implementation rules tak-
en by both contracting states when they are imple-
menting the teacher’s exemption provision, since
the disparities in the strictness and complexity of
implementing the teacher’s provision and ratify-
ing tax exemption will impair the reciprocity rule

of the tax treaty.

The divergence in the tax
exemption provision for
teachers and researchers
contained in China’s double
tax treaties

Section 2 focuses on the divergent characteristics
of tax exemption provision for teachers and re-
searchers contained in most double tax treaties
signed by China as well as on the Chinese domes-
tic legislation that serves to interpret the tax ex-
emption provision for teachers and researchers.
The divergence characteristics is for example the
length of the exemption period contained in Chi-
na’s double tax treaties ranging from 2 and 3 years
to 5 years.! The divergence offers a rationale for
China to harmonize its tax treaties concerning
teachers’ provision.

Most of China’s double tax treaties signed pri-
or to the year 2005 contain an article stipulating
exemption of teachers and researchers’ remunera-
tion from tax. For example, the double tax treaty
between China and Poland grants a five-year tax
exemption on income arising from teaching and
conducting research, if it meets the conditions set
out in Article 20 of the said double tax treaty: “An

individual who is — or immediately before visiting a

! See the details in the following paragraphs of Sec-

tion 2.
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Contracting State was — a resident of the other Con-
tracting State and is staying in the first-mentioned
Contracting State for the primary purpose of teach-
ing, giving lectures, or conducting research at a uni-
versity, college, school, or at an educational institu-
tion or a scientific research institution recognized
by the Government of the first-mentioned State
shall have remuneration for such teaching, lectures,
or research exempt from tax in the first-mentioned
Contracting State for a period of five years from the
date of their first arrival in the first-mentioned Con-
tracting State”.2

The tax exemption periods allowed by the tax
treaties vary depending on the contracting state
that has concluded a treaty with China, with the
length of the exemption period ranging from 2 and
3 years to 5 years.

Treaties with China that grant a 3-year tax ex-
emption on remuneration of teachers and re-
searchers include the treaties signed with Japan
(1983), the US (1984), France (the first version
signed in 1984 granting a 3-year tax exemption
and the second version renewed in 2013 granting a
36-month tax exemption), the UK (the first version
signed in 1984), Belgium (the first version signed
in 1985), Germany (the first version signed in 1985),
Malaysia (1985), Norway (1986), Denmark (the first
version signed in 1986), Singapore (the first ver-
sion signed in 1986), Finland (the first version
signed in 1986), Sweden (1986), Thailand (1986),
Italy (the first version signed in 1986), the Nether-
lands (the first version signed in 1987), Spain (the
first version signed in 1990), Austria (1991), Mon-
golia (1991), Hungary (1992), Luxembourg (1994),
Korea (1994), Russia (the first version signed
in 1994), India (1994), Ukraine (1995), Armenia
(1996), Jamaica (1996), Iceland (1996), Bangla-
desh (1996), Sudan (1997), Egypt (1997), Portugal

2 Article 20 (regarding teachers and researchers) of the
Agreement between the Government of the People’s Re-
public of China and the Government of the Polish Peo-
ple’s Republic for the Avoidance of Double Taxation and
Prevention of Fiscal Evasion with Respect to Taxes on In-
come. The treaty was signed on 7 June 1988 and has been
effective since 7 January 1989 and applicable since 1 Janu-
ary 1990.
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(1998), Laos (1999), the Seychelles (1999), Qatar
(2001), Kazakhstan (2001), Bahrain (2002), Greece
(2002), Kyrgyzstan (2002), Sri Lanka (2003), Mexi-
co (2005), Saudi Arabia (2006), Tajikistan (2008),
Ethiopia (2009), and Turkmenistan (2009).3

Treaties with China that grant a 5-year tax ex-
emption on remuneration of teachers and re-
searchers include the treaties signed with Poland
(1988), Bulgaria (1989), Kuwait (1989), and the
United Arab Emirates (1993).4

Treaties with China that grant a 2-year tax ex-
emption on remuneration of teachers and re-
searchers include the treaties signed with Germa-
ny (renewed in 2014), New Zealand (the first ver-
sion signed in 1986), Australia (1988), Pakistan
(1989), Switzerland (1990), Cyprus (1990), Ro-
mania (1991), Brazil (1991), Malta (2010), Mauri-
tius (1994), Croatia (1995), Belarus (1995), Slove-
nia (1995), Israel (1995), Vietnam (1995), Turkey
(1995), Lithuania (1996), Latvia (1996), Macedo-
nia (1997), Estonia (1998), the Philippines (1999),
Ireland (2000), South Africa (2000), Barbados
(2000), Moldova (2000), Cuba (2001), Venezue-
la (2001), Nepal (2001), Indonesia (2001), Oman
(2002), Nigeria (2002), Tunisia (2002), Iran (2002),
Morocco (2002), Trinidad and Tobago (2003), Al-
bania (2004), Brunei (2004), Georgia (2005), Ugan-
da (2012), and Kenya (2017).5

Concluding from the statistics analyzed by the
author, which are concerned with China’s 107 dou-
ble tax treaties signed before 25 November 2020,

including new ones that have not yet come into ef-

3 All the double tax treaties signed by the People’s
Republic of China are available on the official website
of State Administration of Taxation of the PRC (https://
www.chinatax.gov.cn/chinatax/n810341/n810770/com-
mon_list_ssty.html).

4 All the double tax treaties signed by the People’s
Republic of China are available on the official website
of State Administration of Taxation of the PRC (https://
www.chinatax.gov.cn/chinatax/n810341/n810770/com-
mon_list_ssty.html).

5 All the double tax treaties signed by the People’s
Republic of China are available on the official website
of State Administration of Taxation of the PRC (https://
www.chinatax.gov.cn/chinatax/n810341/n810770/com-

mon_list_ssty.html).
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fect, it is interesting that China has been gradu-
ally phasing out the previous tax exemption arti-
cle from the renewed versions of some tax treaties
(i.e. the treaties with the UK, Belgium, Denmark,
Singapore, Finland, New Zealand, the Nether-
lands, Switzerland, and Russia).

Even though China keeps the tax exemption ar-
ticle in some of its new treaties, it has narrowed
down the scope of the tax exemption to income
from teaching paid out by non-Chinese entities
and also one that is subject to tax in non-Chinese
jurisdictions, like in the treaty with Kenya signed
in 2017.6

Some of China’s new treaties signed in recent
years do not contain the tax exemption article
in question, that is tax treaties with Azerbaijan
(2005), Algeria (2006), the Czech Republic (2009),
Zambia (2010), Botswana (2012), Ecuador (2013),
Chile (2015), Cambodia (2016), Gabon (2018), Con-
g0 (2018), and Argentina (2018).7

Interestingly, in the year 2016, China issued a
domestic tax circular® that expanded the defini-
tion of an education institution employed for the
purposes of the article exempting teachers and re-
searchers from tax by including non-higher-edu-
cation institutions (i.e. preschool education in-
stitutions, primary schools, middle schools, and
international schools servicing expatriates’ chil-
dren). Previously, domestic law only recognized
higher education institutions to be qualified edu-

cation institutions entitled to invite foreign teach-

¢ See Article 21 of the double tax treaty between Chi-
na and Kenya signed in 2017 (https://www.chinatax.
gov.cn/chinatax/n810341/n810770/c2889829/5027086/
files/28898293.pdf).

7 The tax treaty with Angola is not available on the of-
ficial website of the State Administration of Taxation of
the People’s Republic of China and, thus, tax treatment
under this treaty is not mentioned in this paper. Except
for this one treaty, tax regimes applicable to teachers and
researchers under China’s 106 tax treaties are all analyzed
in this paper.

8 Announcement of the State Administration of Taxa-
tion on Further Improvement in Implementation of the
Provisions on Teachers and Researchers in Tax Treaties,
Announcement of the State Administration of Taxation

[2016] No. 91, hereinafter referred to as “Circular 91”.
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ers and apply for a tax exemption on behalf of
them. It is worth noting that China expanded the
definition of an education institution in the con-
text of phasing out the tax exemption article from
its many updated tax treaties or newly signed tax
treaties. It means that the group of beneficial ju-
risdictions and beneficial taxpayers would shrink
significantly. The provisions that are being phased
out have almost been deleted from the previous
tax treaties signed with the developed countries,
except for Japan, the US, France, and Germany. In
the author’s personal opinion, this might be seen
as an objective sign that China still recognizes im-
plicitly its technological level to be lower than that
of these exceptional countries (namely, Japan, the
US, France, and Germany) at least in some fields,
and this is why China continues to allow the tax
exemption for the teachers from these most devel-
oped countries. Another reason is that the treaties
with Japan and the US have not been updated yet
since 1983 and 1984, respectively, when both of
them signed treaties with China.

The omportance

of enhancing tax
harmonization between
both contracting states to
eliminate disparities in
their domestic detailed
implementation rules to
enforcing the teacher’s
provision contained in
double tax treaties

In order to facilitate interpretation of the tax ex-
emption article contained in double tax treaties,
China has issued a series of circulars to clarify the
following issues: 1) Calculation of the tax exemp-
tion period; 2) Employment contract signed with a
teacher or researcher; 3) Scope of qualified educa-
tion institutions applying for treaty benefits; and
4) Documentation requirements for claiming trea-
ty benefits.

These circulars enhanced the complexity of ap-

plying for the tax exemption treaty benefits for for-

No. 2(18) | December 2024



Tax Harmonization of Treaty Benefits for Teachers and Researchers in China

eign teachers and researchers and also increased
the uncertainty in fulfilling all the requirements to
apply for the tax exemption treaty benefits.

The OECD and UN Model convention do not con-
tain the teacher’s clause and neither the commen-
taries contain any detailed implementation rules
for applying for the tax exemption treaty benefits.
It is up to each party of the contracting states to
determine the detailed implementation rules for
the teacher’s provision contained in the double
tax treaty. In practice, it is rare for both contract-
ing parties to negotiate an agreement on how to
implement the teacher’s provision, for instance,
there is no agreement by both contracting parties
on the following questions: whether teachers and
researchers should be covered by an employment
contract with the educational institutions or just
covered by an invitation letter in case their visit to
the other contracting state lasts merely no more
than 3 months; whether the educational institu-
tions should be recognized or accredited; what the
standards/criteria for this recognition or accredi-
tation are; and what kinds of documents should
be ready to support the teacher’s tax benefits.
Since negotiations or agreements is rarely initi-
ated by both contracting states to implement the
teacher’s provision, it is not difficult to infer that
there might be some disparities in the strictness of
implementing the teacher’s provision by both con-
tracting parties. The disparities in the strictness of
implementing the teacher’s provision and ratify-
ing tax exemption between both contracting states
will impair the reciprocity rule of the tax treaty.

For example, Poland includes the teacher’s pro-
vision in the double tax treaty with China. A Polish
professor in international tax law is invited to de-
liver teaching for one month at a university locat-
ed in Shanghai. This Polish professor is very confi-
dent that he is eligible to the personal income tax
exemption in China on his teaching remuneration
earned in China, since, on the surface, the teach-
er’s clause in the Poland-China treaty it is written
very clearly that “An individual who is, or immedi-
ately before visiting a Contracting State was, a resi-
dent of the other Contracting State and is present

in the first-mentioned Contracting State for the pri-
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mary purpose of teaching, giving lectures, or con-
ducting research at a university, college, school, or
educational institution or scientific research institu-
tion recognized by the Government of the first-men-
tioned State shall be exempt from tax in the first-
mentioned Contracting State, for a period of five
years from the date of his first arrival in the first-
mentioned Contracting State, in respect of remuner-
ation for such teaching, lectures, or research”. How-
ever, finally he cannot enjoy the tax exemption be-
cause in practice a Chinese university usually does
not sign an employment contract with a foreign
professor if his stay in China is too short (in this
example, his stay is only one month), and instead,
this university prefers to issue an invitation letter
to him. Under this situation, this Polish professor
is not qualified to enjoy the treaty benefits since he
cannot present an employment contract required
by China’s tax authority. This misunderstanding
and disparity in compliance of the teacher’s pro-
vision contained in the tax treaty occur frequent-
ly in the context of lacking harmonization in the
detailed implementation rules by both contracting
states. It is unfair for a Polish professor to evalu-
ate the tax uncertainty before he decides whether
to accept the teaching invitation offered by a Chi-
nese university, in the context of so many existing
disparities in the implementation of the teacher’s
provision contained in the Polish treaty with Chi-
na. In this example, the Polish tax professor is im-
posed personal income tax by China’s tax author-
ity and he may claim tax credit for the tax paid in
China when he files income tax to the Polish tax
authority. It is not very certain that the Polish tax
authority will ratify this tax credit on his teaching
remuneration that is imposed by China’s income
tax already, since the Polish tax authority cannot
understand why this professor cannot enjoy the
treaty exemption benefit granted to the teacher on
his teaching activity as Poland’s treaty with Chi-
na does not include any condition of having a em-
ployment contract in the teacher’s provision.

The following paragraphs will discuss China’s
implementation rules aimed to enforce the teach-
er’s provision contained in double tax treaties

signed by China.

No. 2(18) | December 2024



Tax Harmonization of Treaty Benefits for Teachers and Researchers in China

Calculation of the tax
exemption period

In 1986, China clarified the details concerning cal-
culation of the date of levy of tax and the period
of tax exemption by means of the following Circu-
lar: Notice of the State Administration of Taxation
at the Ministry of Finance on Levying and Exempt-
ing Individual Income Tax Imposed on Teachers
and Researchers from Countries that Have Signed
Tax Treaties with China ([86] Cai Shui Xie Zi No. 30,
hereinafter referred to as “Circular 30”).

According to Article 1 of Circular 30, for foreign
teachers and researchers who come from countries
that have signed tax treaties with China and had
been present in China prior to implementation of
the tax treaties applicable to them, if their stay in
China does not exceed 3 years (and for some coun-
tries their stay cannot exceed 2 years as specified
in the applicable tax treaties), the starting date for
calculating their period of stay in China should be
the date when the tax treaty is implemented; for
foreign teachers and researchers coming to China
following implementation of the tax treaties appli-
cable to them, if their stay in China does not ex-
ceed 3 years, the starting date for calculating their
period of stay in China should be the date of their
first arrival in China.

In accordance with Article 2 of Circular 30, for
foreign teachers and researchers who come from
the contracting countries, if their stay in China
since the date of their first arrival does not exceed
3 consecutive years or 3 years on aggregate, their
remuneration derived from teaching, lectures, or
research should be exempted of tax, but the ex-
emption is only applicable, if their presence in
China for the purpose of teaching, lectures, and
research does not exceed 3 years; if their stay in
China for the purpose of teaching, lectures, and
research exceeds 3 years, they should not be enti-
tled to the exemption stipulated in the tax treaties.
The stay in China not exceeding 3 years on aggre-
gate refers to teachers or researchers who come to
China under multiple employment contracts or for
separate periods of time under one employment

contract; the periods of being outside China be-
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tween the periods of stay should not be included
within the total period of stay in China.

Pursuant to Article 3 of Circular 30, if the tax
treaties that have been signed and commenced to
be applicable specify that for the teachers and re-
searchers who come from the contracting countries
the remuneration derived from teaching, lectures,
or research is exempt from tax within 3 years since
the date of their first arrival in China or within the
first 3 years, if the above-mentioned activities last
more than 3 years, the remuneration derived from
them within the fourth year should be taxable.

According to Article 4 of Circular 30, where the
signed and implemented tax treaties stipulate that
foreign teachers and researchers who stay in Chi-
na for more than 3 (or more than 2 as stipulated
in some tax treaties) consecutive years or 3 (or 2)
years on aggregate cannot enjoy the tax exemption
stipulated in the tax treaties and their employment
agreement or contract can in advance determine
that their stay in China might exceed 3 years, the
foreign teachers and researchers should pay tax
starting from the month of their first arrival in Chi-
na; if their stay in China for teaching, lectures or
research does not ultimately exceed 3 years, they
are allowed to claim a refund of the tax paid in; if
they cannot in advance determine whether their
stay will exceed 3 years, they may pay tax when
they predict that their stay will exceed 3 years or
when it has actually exceeded 3 years.

Employment contracts
signed with teachers
or researchers

In the year 2011, China issued a circular to clarify
that applicability of the tax exemption stipulated
in a tax treaty is dependent on the type of contract
that a teacher or researcher has concluded.

This circular is named Announcement of the
State Administration of Taxation on Implementa-
tion of the Provisions on Teachers and Researchers
Contained in Tax Treaties (Announcement of the
State Administration of Taxation No. 42 of 2011,

hereinafter referred to as “Circular 42”).
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According to Paragraph 1 of Article 1 of Circular
42, unless otherwise stipulated in a tax treaty, the
tax exemption provision contained in a tax treaty
only applies to the teachers and researchers who
have an employment relationship with schools
or research institutions on the territory of Chi-
na (which are abbreviated as “domestic institu-
tions”). The employment relationship means that
ateacher or researcher has signed an employment
agreement(s) with domestic institutions or — in
case there is no such explicit employment agree-
ment — the teacher or researcher has taken posi-
tions in the domestic institutions and the actual
contents, approaches, or schedules of their teach-
ing, lectures, or research activities are arranged or
controlled by the domestic institutions.®

According to Paragraph 2 of Article 1 of Circu-
lar 42, the provision regarding teachers and re-
searchers contained in a tax treaty should ap-
ply neither to persons who entered no employ-
ment relationship with domestic institutions yet
perform teaching, lecturing, or research activi-
ties on the territory of China independently or as
an employee of a non-domestic institution nor
to persons who are appointed by foreign educa-
tion institutions to carry out relevant teaching ac-
tivities within the framework of cooperation pro-
grammes initiated by both foreign education in-
stitutions and domestic ones. Such cooperation
programmes refer to relevant teaching activities
cooperated and carried out by foreign teaching
institutions and domestic institutions in their re-
spective names, excluding independent educa-
tion institutions jointly established by both for-
eign and domestic education institutions on the

territory of Chinazo.

9 Paragraph 1 of Article 1 of the Announcement of the
State Administration of Taxation on Implementation of the
Provisions on Teachers and Researchers Contained in Tax
Treaties (Announcement of the State Administration of
Taxation No. 42 of 2011.

1o See Paragraph 2 of Article 1 of the Announcement of
the State Administration of Taxation on Implementation
of the Provisions on Teachers and Researchers Contained
in Tax Treaties (Announcement of the State Administra-

tion of Taxation No. 42 of 2011.
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In China’s context, teaching, lecturing, or re-
search activity that tax treaty provisions refer to
includes various teaching, lecturing, or research
activities required by employers on the territory
of China or outside it as well as the relevant plan-
ning, advisory, and administrative activities be-
sides the teaching, lecturing, or research activi-
ties.l? However, planning, advisory, and admin-
istrative activities alone are not included in the
scope of teaching, lecturing, or research activity.
Occasional lectures in the course of performing
planning, advisory, and administrative activities
should not be deemed as taking up teaching, lec-

turing, or research activity.12

Scope of education
institutions that the tax
exemption provision
applies to

From 1997 to 2016, in the context of China, uni-
versities, colleges, schools, or relevant education
institutions were defined as full-time higher edu-
cation schools offering a college degree or high-
er recognized by the Ministry of Education, also
qualified to hire foreign teachers and researchers
as approved by the National Foreign Expert Bu-
reau.3

Since the year 2016, China has expanded its
previously narrow scope of “a university, college,
school, or educational institution” as stipulated in

1t See Article 2 of the Announcement of the State Admin-
istration of Taxation on Implementation of the Provisions
on Teachers and Researchers Contained in Tax Treaties
(Announcement of the State Administration of Taxation
No. 42 of 2011.

2 See Article 2 of the Announcement of the State Admin-
istration of Taxation on Implementation of the Provisions
on Teachers and Researchers Contained in Tax Treaties
(Announcement of the State Administration of Taxation
No. 42 of 2011.

3 See Article 1 of the Notice of the State Administra-
tion of Taxation on Clarifying the Scope of Application of
the Provisions on Teachers and Researchers in Tax Treaties
Signed by China (Guo Shui Han [1997] No. 37, abbreviated

as “Circular 37”).
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tax treaties to a broader one, that is, “schools that
offer preschool, primary, secondary, higher, and
special education” .14,

Documentation
requirements for claiming
treaty benefits

Requirements as regards documentation that
must be submitted to the Chinese tax authorities
in order for teachers and researchers to claim trea-
ty benefits have gradually been simplified. How-
ever, taxpayers are still obliged to prepare and
keep relevant supporting documents.

If a non-resident taxpayer needs to enjoy tax
treaty benefits, they shall submit the following
forms and documents at the time of filing a tax
return or through the agency of the withholding
agent:

e Statement of tax residency of non-resident

taxpayers (with a designated annex);

4 According to Article 2 of Circular 37, the research in-
stitutions mentioned in the tax treaties and Circular 37 are
institutions specialized in scientific research and devel-
opment, which are subordinated to the ministries, com-
mittees, or institutions directly under the State Council as
well as the ones subordinated to provinces, autonomous
regions, and municipalities directly under the central
government and to cities specifically designated in the
state plan. It is worth noting that the above-mentioned Ar-
ticle 1 of Circular 37 was abolished on 29 December 2016.
The newly implemented Circular is the Announcement of
the State Administration of Taxation on Further Improve-
ment in Implementation of the Provisions on Teachers and
Researchers in Tax Treaties (Announcement of the State
Administration of Taxation No. 91 of 2016, hereinafter re-
ferred to as “Circular 91”). According to Article 1 of Cir-
cular 91, the term “schools that offer preschool, primary,
secondary, higher, and special education” encompasses
kindergartens, ordinary primary schools, adult primary
schools, ordinary junior middle schools, vocational jun-
ior high schools, ordinary senior high schools, adult high
schools, secondary schools, adult secondary schools, vo-
cational schools, secondary and technical schools, spe-
cial education schools, schools for children of foreigners,
ordinary colleges and universities, higher vocational col-
leges, and adult colleges. Training institutions are not cat-

egorized as schools for treaty purposes.
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e Statement of tax treaty treatment enjoyed by
non-resident taxpayers (with a designated
annex);

e Tax residency certificate issued by the tax
authorities of the other contracting party to
a tax treaty after the beginning of the calen-
dar year before filing the tax return or with-
holding tax;

e Relevant contracts, agreements concerning
one’s income (note: in the case of teach-
ers and researchers, the type of agreement
should be an employment agreement for a

foreign teacher or researcher).15

In practice, besides the above documents, the
teacher or research should also provide a copy
of their passport, a copy of the tax treaty signed
between their country of residence and China as
well as a written authorization letter of the foreign
teacher or researcher, and proof of identity of the
agent that takes care of filing taxes on behalf of
this foreign teacher or researcher.16

In order to optimize the Chinese tax environ-
ment further and add to the convenience of non-
resident taxpayers as far as enjoying tax treaty
treatment is concerned, as of 1 January 2020, Chi-
na limited the number of documents to be sub-
mitted to the tax authority to only one: Statement
of Tax Treaty Treatment Enjoyed by Non-Resident
Taxpayers.1” Foreign teachers and researchers are

5 See Article 7 of the Circular titled Announcement of
the State Administration of Taxation on Promulgating the
Administrative Measures for Non-Resident Taxpayers to
Claim Tax Treaty Benefits (Announcement of the State Ad-
ministration of Taxation No. 60, 2015, abbreviated as “Cir-
cular 60”) issued in 2015.

16 Notice on Handling Individual Income Tax Reduction
and Exemption for Foreign Personnel, obtained from the
official website of the International Office and Hong Kong,
Macao, and Taiwan Affairs Office at the Sichuan Univer-
sity: http://global.scu.edu.cn/?channel/49/192/_/1716 ac-
cessed: 3..12.2020).

7 See Article 5 of the “Announcement of the State Ad-
ministration of Taxation on Promulgating the Administra-
tive Measures for Non-Resident Taxpayers to Enjoy Treaty
Benefits” (Announcement of the State Administration of

Taxation No. 35 of 2019).
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also required to maintain their tax residency cer-
tificate issued by their country’s tax authority,
which proves their tax residency status in the cur-
rent year or the previous year in which they have
obtained income as well as their employment
agreement. The Chinese tax authorities reserve
the right to check these supporting documents
kept by non-resident teachers and researchers in
order to ensure tax treaty benefits are not abused.

Economic impact of the lack
of harmonization in the
provisions on teachers

Countries that have removed the provisions re-
garding the tax exemption in question from their
tax treaties with China suffer from impaired com-
petitiveness of their teachers and researchers
on the Chinese education market as the foreign
teachers coming from contracting countries en-
joying no exemption have to be subject to person-
al income tax and tend to pass the additional tax
burden onto the Chinese higher education insti-
tutions. On the other hand, there are still many
countries that conclude tax treaties with China,
which stipulate that teachers are exempt from tax
and thus the foreign teachers from these countries
are more attractive or competitive on the Chinese
higher education market since their gross remu-
neration cost (without income tax) is less than in
the case of the former group of foreign teachers.
For instance, a US professor is employed by a
Chinese university and the employment duration
is no more than 3 years. Assuming this US profes-
sor meets the requirement of Section 911 of the US
domestic tax legislation,® his remuneration of
teaching in China is exempt of US personal income
tax. And also according to Article 19 (the teach-
er’s provision) of China’s double tax treaty with
the US, this US professor is also exempt from his

income tax in China since his stay in China is no

® See the tax planning by Ernest R. Larkins, Journal of
the American Taxation Association []], Fall87, Vol. 9 Is-
sue 1, p48.
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more than 3 years and he a US resident before his
arrival in China and also his remuneration is de-
rived from teaching activities and the Chinese uni-
versity is a recognized university by the Chinese
government. Since this US professor enjoys dou-
ble exemption of tax, he does not need to request
the Chinese university to offer a remuneration tak-
ing into account his personal income burden. Sta-
tistics also show that China’s universities prefer to
hire US professors rather than British professors.1?

A similar double exemption might be enjoyed
by a Polish professor, assuming he is hired by a
Chinese university for no more than five years,
since he will lose his residence status in Poland2°
once he arrives in China and stays in China for the
consecutive five years. His teaching remuneration
paid by the Chinese university will be exempt from
Chinese personal income tax according to Article
20 of Poland’s double tax treaty with China.2t At
the same time, he is not subject to Poland’s per-
sonal income tax since he has lost this residence
status in Poland.

From the legislation spirit of the introduction of

the teacher’s provision in tax treaty, China’s origi-

¥ Shanghai Dianji University released its list of em-
ployed overseas distinguished teachers (including short-
term and long-term employed ones) for the year 2024
on its official website. The list included 11 US profes-
sors and 3 British professors: https://guojijl.sdju.edu.
cn/2024/0403/c2784a130386/page.htm  (accessed: 5.12.
2024). Similarly, Shanghai Dianji University released its
list of employed overseas distinguished teachers (includ-
ing short-term and long-term employed ones) for year
2018 in its official website. The list included 21 US profes-
sors and 3 British professors: http://school.freekaoyan.
com/sh/shdjxy/2018/05-06/1525593608868405.shtml (ac-
cessed: 5.12. 2024). The Hunan province of China released
its list of employed overseas distinguished teachers for
the academic year of 2019-2020 on its official website and
the list included 11 US professors and 3 British profes-
sors: http://jyt.hunan.gov.cn/jyt/sjyt/xxgk/tzgg/201909/
t20190925_10465833.html (accessed: 5.12. 2024).

* Assuming the Polish professor does not have any
permanent home, vital interests, or habitual residence in
Poland. See paragraph 2 of Article 4 of Poland’s double
tax treaty with China.

2 Poland signed the double tax treaty with China in
1988.
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nal purpose is to enhance inflow of foreign experts
to China, and that is why China is willing to grant
exemption from personal income tax on teaching
remuneration to attract foreign teachers. Obvious-
ly, since the very beginning, China has expected
to relieve the personal income tax burden of these
foreign teachers who inflow to China rather than
realizing personal income tax neutrality. On the
contrary, if the foreign teacher enjoys Chinese per-
sonal income tax exemption but is still obliged to
pay personal income tax in its home country im-
mediately after he leaves China, the total tax bur-
den of this foreign teacher will not be relieved
since many countries in the world use the cred-
it method to relieve double taxation but unfortu-
nately there is no tax sparing in terms of personal
income tax when he claims the tax credit against
the tax paid in China (obviously, the tax paid in
China is zero since he enjoys the Chinese tax ex-
emption according to the teacher’s provision in
the tax treaty) to his competent tax authority in his
home state. This is quite similar to the situation
when a corporate income tax exemption granted
to a foreign invested enterprise by a developing
country is pointless provided there is no tax spar-
ing clause included in the double tax treaty with
the home country of its parent company. In this
sense, the teacher’s provision since its very be-
ginning of being introduced to a tax treaty, it has
not aimed to ensure tax neutrality or avoid double
non-taxation, because the country of importing
foreign teachers does not have any reason to allow
its tax revenue flow to its contracting partners.
On the contrary, if this professor is from the UK
and also employed by the same Chinese universi-
ty, assuming this British professor’s employment
duration is also 2 years, for example, from 2023
to 2025, the British professor needs to consider
his personal income tax burden in China since he
earns dependent employment income from a Chi-
nese employer and should be subject to Chinese
personal income tax either according to China’s

personal income tax law?2 or according to Para-

2 According to the personal income tax legislation of

China, a foreigner who stays in China for more than 183
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graph 1 of Article 15 of the China double tax treaty
with the UK signed on 27 June 2011 and effective on
13 December 2013.

According to the above examples, tax exemp-
tion treatment under the teacher’s provision in a
double tax treaty might cause double exemption
(see the above US professor’s example). Therefore,
a country is more tax-competitive when it tries to
export its professor’s or researcher’s teaching and
research services to its treaty partner with whom
it has already included the tax exemption provi-
sion on teachers and researchers in its tax treaty
concluded with this treaty partner. On the contra-
1y, a country is not tax-competitive if it does not
include any tax exemption provision on teachers
and researchers in its double tax treaties, because
under this situation, its professors or researchers
should be subject to personal income tax either in
the host state or in the home state, depending on
the his or her stay in the host state and whereby
the remuneration is paid.

As China expands the scope of schools quali-
fied to apply for the tax exemption on behalf of
their foreign teachers by way of adding primary
and secondary schools or even kindergartens and
vocational schools, etc. to this range, the coun-
tries that enjoy no exemption are faced with a de-
cline in the competitiveness of their surplus edu-
cational human resources exported to China. In
fact, since their treaty with China contains no tax
exemption article, their competitiveness has de-
clined not just on the traditional Chinese higher
education market but after the year 2016 also on
the non-higher education market.

It is not justifiable for the countries whose com-
petitiveness has weakened on the Chinese market
to argue that China exercises tax discrimination
with respect to them, even though their teachers
and researchers on the Chinese market enjoy un-
favourable tax treatment compared with their com-
petitors, because their double tax treaties with Chi-

na are based on mutual negotiation and agreement.

days becomes a Chinese tax resident and should be sub-
ject to personal income tax on his/her salary earned in
China.
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It is worth noting that an interesting phenom-
enon arises; objectively speaking, some teach-
ers are suffering from tax discrimination in Chi-
na compared with other teachers who teach in
China and come from countries enjoying a tax
exemption(for example, a British professor vs. a
US professor both hired by a Chinese university
for no more than 3 years), but it is not justified for
them to complain about this apparent discrimina-
tion on the territory of China because these teach-
ers that work in China are subject to the provisions
of tax treaties rather than the Chinese domestic
legislation. Within the legal framework in China,
a tax treaty prevails over domestic tax legislation.
Although China has expanded the scope of tax ex-
emption by adding more education institutions
to it, countries that enjoy no exemption cannot
claim Chinese domestic tax benefits because the
tax treaty applicable to them prevents them from
enjoying the tax benefits set out in the Chinese
domestic legislation. The countries that enjoy no
exemption cannot even complain about harmful
tax competition — even though in practice other
exempt countries are subject to a more favoura-
ble tax treatment — because this unfair situation
should be attributable to the provisions regarding
teachers, which are either contained in the double

tax treaties signed by China or not.
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