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Fuel and Electric Vehicle Charging Cards:
Tax Optimization vs. Abuse of Law

to the fore, the tax qualification of which requires

In recent years, fuel cards, including the well-
known CCS cards, have become an integral part
of modern business tools used to manage and
control corporate expenses related to the pur-
chase of fuel and related services. With the ad-
vent of electromobility, cards designed to cover

the costs of charging electric cars are also coming
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a thorough analysis. Despite their apparent sim-
plicity, they represent a complex mechanism
from the point of view of tax law. The complexity
is particularly evident in the assessment of trans-
actions from the perspective of value added tax
(hereinafter referred to as VAT), which requires
not only detailed knowledge of the relevant legal

regulations, but also an understanding of court
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case law and the practical application of legal
provisions.

In a dynamically changing business model en-
vironment, where technological innovation and
environmental policies affect fundamentally pay-
ment methods, fuel and electric car charging cards
are becoming increasingly important not only as a
tool for effective management of operating costs,
but also as a subject of tax scrutiny. However, a
controversial issue underlies this: if these transac-
tions are not always clearly regulated, the legisla-
tion may become ambiguous on certain points or
even constitute a tax haven for specific tax trans-
actions. At the same time, it is necessary to ask
whether it is the taxpayer’s duty to obtain a proof
of payment documenting individual transactions
and what impact the failure to accept the proof of
payment has on the correctness of tax payment.
An important role here is played by the question of
whether the consumer, who is the final recipient
of public goods financed from tax revenues, can
influence the correctness of the assessment and
payment of taxes by taxpayers through their pres-
sure. These considerations are further reflected in
the debate on the possibilities of control — wheth-
er through complaints or other mechanisms that
would allow the consumer to put pressure on leg-
islators and state authorities to respond to and ad-
dress this type of abuse of law.

The aim of this paper is to provide an analysis
of the tax issues of fuel (petrol, diesel, CNG, LPG)
and charging cards (electricity), while emphasiz-
ing the real economic and legal basis of transac-
tions, with the aim of defining the possibilities
of their taxation. The authors look at the issue
through the prism of abuse of law and tax justice.

The main research question is whether trans-
actions carried out with fuel cards have the same
character as transactions made through charging
cards for electric vehicles.

To answer this research question, the article ex-
amines several sub-hypotheses: (i) whether the
two-tier test of abuse of law under the case law of
the CJEU (Halifax/Emsland-Stédrke) applies differ-
ently to fuel and charging cards; (ii) whether the

legal fiction of commissionaire supply under Arti-
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cle 14(2)(c) of the VAT Directive establishes a qual-
itatively different legal regime for charging cards
compared to fuel cards; (iii) whether there is a
structural difference between tax avoidance in the
area of income taxes and abuse of law in the area
of VAT that is relevant for assessing card mod-
els; (iv) whether the decisive criterion for qualify-
ing a transaction as abuse of law is the presence
of real economic substance; and (v) whether the
logic of automated data sharing enshrined in DAC
7 can support analogously more effective con-
trol of transactions with fuel and charging cards.
Through these sub-hypotheses, the article investi-
gates whether and to what extent the conditions
under which a transaction with a fuel card can be
qualified as abuse of law differ from the conditions
applicable to transactions with a charging card.

The issue of VAT on fuel and charging cards is
examined in professional circles and in practice
from a legislative, case law, and doctrinal point of
view.

At the European level, the legislative direction
is set by Council Directive 2006/112/EC, which har-
monizes the rules of taxation and defines the prin-
ciples of neutrality and proportionality of VAT. In
Czech law, the main regulation is Act No. 235/2004
Coll. on VAT, where Section 13 defines the supply of
goods. Since 2019, the Tax Code (Act No. 280/2009
Coll.) has included a general anti-abuse rule
(GAAR). In the field of international administra-
tive cooperation, the DAC 7 directive, reflected in
Act No. 164/2013 Coll., plays a role in order to in-
crease transparency in the digital economy.

The interpretation of legal norms is influenced
significantly by the decision-making practice of
the Court of Justice of the EU. For example, the
judgment in C-235/18 Vega International conclud-
ed that the provision of fuel cards may be a finan-
cial service exempt from VAT if the parent compa-
ny does not decide on the purchase of fuel. The
judgment in C-60/23 Digital Charging Solutions is
also of great importance, as it introduces a specif-
ic solution to electric car charging cards based on
the legal fiction of a commission contract, under
which the supply of electricity through an inter-
mediary is conceived as a chain supply of goods.
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Furthermore, C-255/02 Halifax is used to explain
the general prohibition of abuse of rights and
the two-step test, C-712/17 EN.SA. Srl to address
the VAT invoice obligation, and C-320/88 Ship-
ping and Forwarding Enterprise Safe to clarify the
broader concept of supply of goods regardless of
possession. VAT corrections are dealt with in the
judgment C-48/20 UAB “P.”

Czech case law, especially that of the Supreme
Administrative Court, specifies the application of
law. An example is the judgment 1 Afs 334/2017-
208 Kemwater Prochemie on proving the identity
of the supplier, or the judgment of the Supreme
Administrative Court of 31.08.2020, file reference
no. 9 Afs 171/2020 emphasizing the need for care-
ful adherence to legal criteria.

Scholarly literature includes the works of
Czudek (GAAR in Czech jurisprudence, exchange
of information), Knapp (definition of abuse of
law), Kohajda and Lichnovsky (abuse of law in
Czech tax law). Foreign authors such as Prebble
and Smith discuss the moral side of tax avoidance
and the practical solution to VAT fraud. Majerova
and Moravec et al. are engaged in quantifying the
VAT gap in the EU and the Czech Republic, includ-
ing the difference between legal tax avoidance and
tax evasion. Important informal sources are also
the conclusions of the VAT Committee (on the Vega
judgment) and the methodological guidance from

the General Financial Directorate on fuel cards.

2. Research methods

This article uses a comprehensive and multi-stage
approach to solving the issue of applying value
added tax (VAT) to fuel and charging cards. The
main objective of the research is to evaluate the
real economic and legal basis of these transac-
tions and to answer the main research question of
whether transactions carried out with fuel cards
have the same character as transactions made
through charging cards for electric vehicles. To
achieve this goal and assess the issue through the
prism of tax justice and abuse of law, the follow-

ing research methods were applied:
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Analysis of legal regulations (dogmatic
method): The basis of the research is a de-
tailed analysis of the legislation in force at
the national and European level. The re-
search analyzes the essential provisions of
Act No. 235/2004 Coll., on Value Added Tax,
and harmonization regulations, in particu-
lar Directive No. 2006/112/EC of 28 Novem-
ber 2006 on the common system of value
added tax, as amended (hereinafter referred
to as the VAT Directive). This method is used
to define the basic legal framework and in-
terpret the main concepts such as supply of
goods or provision of services.

Analysis of case law: Given that the text of le-
gal norms itself is not always unambiguous,
the article is strongly based on the analysis
of the decision-making practice of the Court
of Justice of the European Union (CJEU) and
the Supreme Administrative Court of the
Czech Republic (SAC). Precedent judgments
defining the boundary between a financial
service and the supply of goods (e.g. Case
C-235/18 Vega), defining the prohibition of
abuse of law (C-255/02 Halifax) and specifi-
cally addressing the legal fiction of a com-
mission contract for charging electric vehi-
cles (C-60/23 Digital Charging Solutions) are
examined and interpreted in detail.

Case analysis of business models: To under-
stand the real functioning of the fuel-card
market, it examines specific business mod-
els of card management. The differences be-
tween the purchase/sale model and the com-
mission structure are analyzed on specific
examples from practice (card issuer indus-
try, transport services, leasing companies).
In this way, the economic justification of in-
dividual links in the supply chain is verified.
Comparative method: This method perme-
ates the entire paper and serves to directly
compare the tax mechanisms of traditional
fuel cards (providing fossil fuels) with the
more recently introduced cards for charging
electric cars, while examining whether and

how analogous principles can be applied.
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e Synthesis and teleological interpretation: In
the final stages of the paper, analytical find-
ings are synthesized in order to evaluate the
overall system. The paper evaluates the appli-
cation of law in the light of the basic principles
of VAT, such as the principles of tax neutrality
and proportionality. Furthermore, a teleologi-
cal interpretation is applied when placing the
issue in the broader context of economic jus-
tice, the fight against the grey economy (e.g.
the implementation of the DAC 7 directive)
and the protection of public budgets.

Structural note
on the interpretation

For the logic of further interpretation, it is essen-
tial that the article proceeds from the general defi-
nition of VAT and the concept of supply of goods,
through the EU prohibition of abuse of law, to
the individual models of fuel and charging cards.
Such a division is not merely descriptive but meth-
odological: the concept of supply of goods, the fic-
tion of a commissionaire structure, and the abuse
of law test form a common analytical framework,
without which it is impossible to answer conclu-
sively the question of whether transactions with
fuel cards have the same tax character as trans-
actions with charging cards (cf. Article 14 and 15
of Directive 2006/112/EC; CJEU judgment C-255/02
Halifax, paras. 74-75; Czudek, 2023, pp. 19-27).
For this reason, the general rules for qualifying
performance as a supply of goods or services are
first defined, then the limits of tax optimization
and abuse of law are elaborated, and subsequent-
ly, these criteria are applied separately to fuel
cards and to charging cards. This approach allows
for maintaining functional coherence between the
theoretical parts and the practical models exam-

ined in the article.

3. Historical development

The development of value added tax regulation in
the Czech Republic and at the level of the Euro-
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pean Union is inextricably linked to the need to
harmonize tax procedures within the single inter-
nal market. After the accession of the Czech Re-
public to the European Union, the national legis-
lation underwent significant changes that reflect-
ed harmonization with European standards. Act
No. 235/2004 Coll., on Value Added Tax, is one of
the pillars of the Czech tax system, in which the
basic concepts and rules for accounting and ap-
plying VAT are defined. This legislation was in-
spired by European Union directives, in particu-
lar Council Directive 2006/112/EC, which estab-
lished uniform rules for VAT within the European
Union and thus ensured that the principles of VAT
application were consistent in individual Member
States.

Regulatory developments have been influenced
by a number of factors, including the need to
modernize the tax system and adapt to a rapidly
changing business environment. One of the spe-
cific impulses for the new adjustments was the
digitization and automation of payment systems,
including the creation of fuel cards. Their rise re-
flects the need for companies to have tools to man-
age costs transparently and efficiently, but it also
opens up space for a number of tax issues. In that
context, the legislation must deal with the ques-
tion of how to characterise correctly the transac-
tions carried out by means of those cards — wheth-
er they are supplies of goods or the provision of
financial services, each of which has different con-

sequences for the application of VAT.

4. Legislation

The basic legal framework for the assessment of
transactions related to the use of fuel cards is en-
shrined at the national level in Act No. 235/2004
Coll., on Value Added Tax, and at the European lev-
el in the relevant provisions of the VAT Directive.
However, the application of legislation that is
straightforward at first glance is not always easy.
Decisions of judicial authorities, in particular the
Court of Justice, often have a major impact on the

interpretation and practical application of these
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legal rules. For example, in its judgment in Case
C-235/18 Vega International, the Court noted that
the provision of fuel cards in the context of inter-
nal transactions between a parent company and a
subsidiary cannot automatically be regarded as a
supply of goods but must be regarded as a finan-
cial service. Such a decision has the effect that
those transactions are not covered by the stand-
ard VAT regime, which in turn complicates the
possibility of exercising the right to deduct. This
decision-making practice is one of many exam-
ples where taxpayers have to deal with ambigui-
ties arising from different assessments of the eco-
nomic substance of transactions.

In the context of Czech law, it is also neces-
sary to mention the decision of the Supreme Ad-
ministrative Court, whose judgments, for exam-
ple in the case of 31.08.2020, file reference no. 9
Afs 171/2020, confirm the need for strict adher-
ence to legal criteria in the qualification of trans-
actions, and thus emphasize the importance of a
precise contractual definition of the relationships
between fuel card issuers and their holders. Such
decisions are not only of theoretical importance
but also have a practical impact on the way com-
panies approach dealing with tax risks.

The common VAT system is based on the above-
mentioned VAT Directive, which lays down the
basic rules of taxation for the Member States and
deepens the principles of neutrality and propor-
tionality of value added tax. In short, the princi-
ple of tax neutrality means that it should exempt
completely the entrepreneur from the tax burden
of value added tax, in relation to both the VAT due
and the VAT already paid in connection with all
their economic activities.!

The principle of neutrality in VAT means that
each VAT payer taxes only the added value, i.e. the
value that they add to the value of the goods or
services used for their economic activity. From a
practical point of view, this situation can be de-

scribed as follows. First, it is necessary to deter-

* On the principle of VAT neutrality, see Novotna, Mon-
ika. Section 75 [Method of calculating the tax deduction in

the proportional amount], 2021, p. 511, marg. No. 1.
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mine the input tax, i.e. the amount of tax included
in the price of taxable supplies received and used
for the taxpayer’s economic activity, and then to
deduct this tax from the output tax, i.e. the total
value added tax on taxable supplies provided by
the VAT payer.

If the input tax exceeds the output tax, it is
called an excessive deduction. In the event that a
taxpayer incurs an excessive deduction in one of
the tax periods, which has the character of a re-
ceivable from the tax administrator, the tax ad-
ministrator will usually automatically return it
to the taxpayer. In accordance with the principle
of self-assessment, this entitlement must be stat-
ed in the VAT return, within the limitation peri-
od for tax assessment, i.e. up to three years from
the occurrence of the right to deduct VAT. In order
to maintain the neutrality of VAT, it is necessary
that the supplier of the taxable supplies received
is also in the position of a VAT payer. In accord-
ance with the provision of Section 29(1)(a) and
(b) of Act No. 235/2004 Coll., on Value Added Tax,
one of the essential elements of a tax document
is the designation of the person performing tax-
able supplies and their tax identification number.
In accordance with the judgment in the Kemwater
Prochemie case, the taxpayer is no longer obliged
to prove the identity of the supplier of the taxable
supplies received if the tax administrator has at its
disposal the data necessary to verify that the un-
known supplier is in the position of a VAT payer
(Judgment of the Supreme Administrative Court of
23 March 2022, No. 1 Afs 334/2017-208).

Proportionality is then intended to ensure that
the amount of value added tax applied by the in-
put taxpayer is proportionate to the amount of
value added tax applied by the output taxpayer
(Kunes, 2025). In this context, it is also necessary
to pay attention to the way in which tax liability
is conceived in the legislation. The Directive does
not only work with the principles of neutrality and
proportionality but also lays down rules on when
tax liability arises regardless of whether the sup-
ply of goods or services has actually taken place.
In the light of the above, as Article 203 of the Direc-
tive explicitly states: “Any person who enters that
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tax on an invoice shall be liable to pay value added
tax” (Council Directive 2006/112/EC of 28 Novem-
ber 2006, Art. 203).

Within the framework of national legislation,
the issue of value added tax is implemented by
Act No. 235/2004 Coll. on Value Added Tax, which,
among other things, stipulates in the provision of
Section 13 that the supply of goods refers to the
transfer of the right to dispose of the goods as
owner.

This creates room for different qualifications of
the transactions carried out, which is of funda-
mental importance for and impact on the regime of
their taxation. The question is also whether we are
still operating under the regime of Act No. 235/2004
Coll., on Value Added Tax and this is tax optimiza-
tion, or whether we can already talk about abuse
of law, or tax fraud or a criminal offense.

When analyzing transactions relating to fuel
cards, it is necessary to take as a starting point the
concept of the subject of tax, which relates to the
concepts of supply of goods and provision of ser-
vices. From a legal point of view, it is essential to
understand that the definitions of these terms are
not only formal but have direct practical conse-

quences.

5. Definition of supply of goods

From the point of view of Czech and European
law, the very definition of the supply of goods will
be crucial.

As already mentioned, the Czech legislation
stipulates in the provision of Section 13 that the
supply of goods refers to the transfer of the right
to dispose of the goods as owner. However, Article
14 of the VAT Directive stipulates that the supply
of goods means the transfer of the right to dispose
of tangible property as owner. However, the inter-
pretation of these two definitions is not identical.
The European concept is broader, it includes any
transfer of property to another person that allows
forits actual disposal, even in situations where the
transfer of ownership does not take place. It also
follows from the CJEU’s decision in Case C-320/88
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Shipping and Forwarding Enterprise Safe of 8 Feb-
ruary 1990 that the term transfer of the right to dis-
pose of tangible property as an owner should be
understood as a situation in which the acquirer of
this right has the opportunity to make decisions
that may affect the legal situation of these goods,
in particular decisions on their sale. The posses-
sion of these goods or their transport is also not
important.

What is more, in accordance with the Czech leg-
islation and its provision, Section 13(3)(b) of Act
No. 235/2004 Coll., on Value Added Tax, the sup-
ply of goods by concluding a commission con-
tract or a contract of a similar type is also consid-
ered. With the amendment effective from 1 Janu-
ary 2025, the wording of the Act has also changed,
where the supply through a representative person
is also considered to be a supply of goods. Howev-
er, the condition must be met that the taxable per-
son involved in the supply of goods “acts in their
own name on behalf of another.”

That broader interpretation has the effect that
transactions carried out by means of fuel cards
may be classified as a supply of goods from a legal
point of view if there is actual fuel consumption.
Conversely, if the entity merely facilitates the pur-
chase option without exercising control over the
supply itself, the transaction can be interpreted as
a payment activity of a financial nature. In such a
case, the intermediary (depositor) will be exempt
from tax without the right to deduct tax pursuant
to Section 54(1)(e) of Act No. 235/2004 Coll., on
Value Added Tax, which applies to payments and
money transfers. In concrete terms, this means
that the intermediary will not pay output VAT on
the payment service provided, but at the same
time it will lose the right to deduct input VAT on
the taxable supplies received in connection with
this exempt activity. The economic consequence
is that the input VAT paid by the intermediary be-
comes its expense, which can have a significant
impact on the overall economics of the transac-
tion. For the final customer (fuel card holder), it is
then true that they will not be able to claim a VAT
deduction from the payment for the intermediary

service, as this service is not subject to tax.
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6. Theoretical framework
of the legal fiction in VAT

The legal fiction in tax law does not describe ac-
tual economic reality; rather, it represents a nor-
mative construct by which the legal system, for
the purpose of legal assessment, replaces a cer-
tain fact with another legally relevant fact (Knapp,
1995, pp. 184-185). Therefore, it must be distin-
guished from a legal presumption, which is based
on a probable factual situation, and from the sub-
stance over form approach, the purpose of which
is to reconstruct the true economic substance of
a transaction (cf. Knapp, 1995, pp. 184-185). Fic-
tion, on the other hand, does not deduce a con-
clusion from economic reality but establishes a le-
gal consequence that applies when the conditions
specified by the legal norm are met.

In the area of VAT, this construct is particular-
ly significant in commissionaire and similar re-
lationships, where a person acting in their own
name but on behalf of another person may be
deemed, for VAT purposes, to be the entity that
received and subsequently supplied the goods
themselves (Article 14(2)(c) of Directive 2006/112/
EC; Section 13(3)(b) of Act No. 235/2004 Coll.).
This qualification does not require the interme-
diary to hold physically the goods or actually dis-
pose of them in the same way as an owner in the
civil law sense; the decisive factor is that the le-
gal regulation, upon fulfilment of specified condi-
tions, associates the effects of a separate link in
the supply chain with its position (cf. CJEU judg-
ment C-320/88 Shipping and Forwarding Enter-
prise Safe).

For charging cards, this fiction explains why
the supply of electricity through an intermediary
can be qualified as a chain supply of goods, rath-
er than merely the provision of network access or
a financial service (CJEU judgment C-60/23 Digi-
tal Charging Solutions). The fiction of a commis-
sionaire relationship in the supply of electricity,
therefore, has the nature of a systemic construct
of Union law, not merely a conclusion resulting
from the analysis of the economic functions of the

entities involved (cf. C-60/23 Digital Charging So-
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lutions; Article 14(2)(c) of Directive 2006/112/EC).
This is precisely what distinguishes the legal re-
gime for charging cards from some models of fuel
cards, where it is necessary to examine thorough-
ly the specific decision-making power of the card
issuer, the assumption of commercial risks, and
the real economic function of the intermediary (cf.
CJEU judgment C-235/18 Vega International; GFR
Information of 17.12.2024, ref. no. 81106/24/7100-
30116-051722).

7. Options for applying VAT
to fuel cards

In the context of business models that are ap-
plied to fuel card management, there are two ba-
sic models.2

The first is the buy/sell model, where the entity
acts on its own behalf, negotiates prices and bears
all the associated risks. In such a model, the right
to dispose of the goods is transferred and, there-
fore, the right to deduct VAT is in accordance with
the applicable legislation.3

The second model is the commission structure,
where the entity acts only as an intermediary and
does not exercise decision-making powers regard-
ing the purchase of fuel. In this case, it is nec-
essary for the contractual relations to establish
clearly that the economic substance of the trans-
action remains with the end user, which is crucial
for the correct qualification of the service provid-
ed.4

This distinction is essential, because only in
business models where the entity bears risks and

2 See the 120th meeting of the VAT Committee of
28.3.2022, presentation of the VAT Expert Group — VEG:
Issues arising from recent judgements of the Court of jus-
tice of the European Union; Case C-235/18 Vega Interna-
tional: Fuel cards.

3 Information from the General Financial Directorate
of 17 December 2024, Ref. No. 81106/24/7100-30116-051722
and Directive 2006/112/EC.

4 Minutes of the Coordination Committee No. 617, Fi-
nancial Administration, 28 February 2024 and Informa-
tion of the General Financial Directorate of 17 December

2024, Ref. No. 81106/24/7100-30116-051722.
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exercises decision-making powers, one can speak
of legitimate tax optimization. On the other hand,
in models where there is only a formal transfer of
the opportunity for payment, there is a risk that a
situation of fictitious supply will arise, where the
right to deduct VAT is not based on real consump-
tion.

In accordance with the VAT Committee’s Guide-

lines (2023, paragraph 3), it can be stated that:

1) In the case of the supply of goods or fuel, ac-
cording to the relationship qualified under
Article 14(1) of the VAT Directive, the Com-
mittee agrees in principle that the supply of
fuel by the fuel card issuer to the fuel card
holder does not have the nature of a supply
of goods. It is the provision of a financial ser-
vice.>

2) In the event that the model is to fall under
Article 14(2)(c) of the VAT Directive (and it
will thus be a commission structure), the fol-
lowing conditions should be met:

a) All parties to the contract bear the risk
of non-payment of their respective sup-
plies.

b) The risk of damage to goods is borne by
the issuer of the fuel card and not direct-
ly by the fuel supplier (e.g. in the case
of damage to the engine caused by poor
quality fuel)

c) A separately and independently negoti-
ated price in each link in the chain, i.e.
it is not just a “re-accounting” of the
amount.

d) Confirmation of each individual supply
to the fuel card holder, within the frame-
work of their contractual arrangements
with the fuel supplier and with the fuel
card holder.

It follows from the above that this is a case

where the ownership right passes to the issuer of

5 For a closer look at the characteristics of the models,
see the 1215t meeting of the VAT Committee of 21 October
2022, Working paper No 1046 Issues arising from recent
judgements of the Court of justice of the European Union;

Case C-235/18 Vega International: Fuel cards.
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the fuel card. In addition, the right to dispose of
the goods as owner may not be transferred to the
issuer. The fuel card issuer does not alter the fuel
supplied by the fuel supplier. Alternatively, there
must be an agreement between the commission
agent and the principal, where the issuer of the
fuel card supplies goods on behalf of the fuel sup-
plier or purchases goods on behalf of the fuel card
holder; contractual settings reflect economic real-
ity; The fuel card issuer is entitled to reimburse-
ment of its services to the principal, i.e. the fuel
supplier or the fuel card holder.6

From the point of view of practical application
in the field of fuel card management, the General
Financial Directorate emphasizes the need for ac-
tual fuel consumption. The General Financial Di-
rectorate is of the opinion that transactions car-
ried out by means of fuel cards must be examined
with regard to the involvement of all entities in
order to avoid purely artificial involvement with-
out economic substance. Otherwise, there is a risk
that multi-link business structures created for the
purpose of tax optimization will be interpreted as
an attempt to circumvent the law.

To sum up, from the point of view of Czech
law and in connection with the Guidelines of the
VAT Committee (although they are not an official
source of law), VAT will be applied when refuelling
the vehicle tank by the fuel card holder as follows:

All transactions where the issuer of the fuel card
acts in its own name when purchasing and selling
fuel on its own behalf and influences the terms of
the trade will be subject to VAT and will be con-
sidered as a supply of goods, as explained above.
This applies regardless of whether it is formally
a commission contract or a legal relationship es-
tablished by an innominate contract with similar
content.”

This issue is even more complicated in the case

of cards for charging electric cars, where an analo-

¢ Compare: Information of the General Financial Direc-
torate of 17 December 2024, ref. no. 81106/24/7100-30116-
051722, on the application of VAT in the area of fuel cards.
7 Compare: Information of the General Financial Direc-
torate of 17 December 2024, ref. no. 81106/24/7100-30116-

051722, on the application of VAT in the area of fuel cards.
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gous principle is applied — the supply of electric-
ity is conditional on proof of actual consumption,
and thus appropriate transparency and verifiabil-
ity of the performance must be ensured for these
transactions as well.

8. Business models
for the application of VAT
in the case of fuel cards
in the Czech Republic
by industry

Model 1: fuel card issuers
and resellers industry

In this model, another entity enters between the
fuel card issuer and the final holder (customer) —
the seller.

e Seller Status: A seller is considered a suppli-
er of goods (fuel) to the fuel card holder if
he actively influences the terms of the trade
and bears all commercial risks to the holder.

e Authorization: Transaction verification takes
place through automated systems at both
the issuer and the seller, confirming control
over fulfilment.

Model 2: Transportation Services Area

Here, the transport company is the holder of the
fuel card, which further provides the cards to its
subcontractors (authorized users).

e Status of the fuel card holder: A transport
company supplies fuel to carriers (subcon-
tractors) if it negotiates prices with them
independently of the fuel card issuer and
bears the risks.

e Purpose: Carriers are entitled to use FUEL
CARDS exclusively for the purpose of pro-
viding transport services to FUEL CARDS
holders. There is often a mutual set-off of
receivables for fuel against receivables for
transport services.
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Model 3: Leasing contracts

The leasing company acts as a FUEL CARDS hold-
er and provides them to leasing lessee as part of
operational leasing or fleet management.

e Status of the leasing company: It is consid-
ered to be a fuel supplier to the lessee if it
invoices the fuel in its own name (often ac-
cording to actual consumption) and is liable
for fuel defects claimed by the lessee.

e Variability of performance: Fuel can ei-
ther be part of a fixed lease instalment or
invoiced separately. The decisive factor is
whether the contract primarily provides for
the purchase of fuel or whether it is a broad-

er administrative mobility service.

When assessing these structures, it is necessary
to pay attention to the principle of priority of con-
tent over form. Even the formal fulfilment of con-
tractual conditions does not automatically qual-
ify for the supply of goods regime if the involve-
ment of a given link in the chain is purely artificial
and lacks economic justification. Each stage of the
chain must be examined individually in terms of
its real impact on the conditions of fuel supply.8

It is also worth mentioning the specific context
of electric car charging cards, which are legally
analogous to fuel cards.

9. Application of VAT to cards
for charging electric vehicles

In the context of the preliminary ruling procedure,
the Court sought answers to the following legal
problems:

I. Does the supply of electricity for the purpose
of recharging an electric vehicle constitute a
“supply of goods” within the meaning of Ar-
ticle 14(1) and Article 15(1) of the VAT Direc-

tive?

8 Compare: Annex to the Information of the Gener-
al Financial Directorate of 17 December 2024, ref. no.
81106/24/7100-30116-051722, on the application of VAT in
the field of fuel cards.
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II. Is such supply present at all stages of the
transaction chain if there is an intermediary
company and the user determines the quan-

tity, time, and place of charging?

In its decision, the Court answered the follow-

ing questions. Firstly, it assessed:

1) What is the legal nature
of electricity? And is it therefore
a supply of goods?

The Court concluded that, under the VAT Direc-
tive, electricity is regarded as tangible property.
Thus, the supply consisting in ensuring the sup-
ply of electricity to the vehicle’s battery consti-
tutes a supply of goods, since it entitles the user to
dispose of the supplied electricity as owner and to
use it to propel their vehicle.

If the recharging is carried out in a network of
public charging points to which the user has ac-
cess through a subscription to another (intermedi-
ary) company, the entire transaction is considered
as two consecutive supplies for VAT purposes:

e The electricity is first supplied by the opera-
tor of the network of charging points to the
intermediary company.

e Subsequently, the electricity is supplied by
this intermediary company to the user.

This legal fiction of two supplies also applies in
situations where the amount, time, and place of
charging (including the method of using electric-
ity) is determined exclusively by the user. Howev-
er, the condition is that the intermediary company
acts in its own name, but on behalf of the user on
the basis of a so-called commission contract.

Here the second question arises, namely:

2) What role do intermediary
companies play in the electricity
supply chain?

Intermediary companies, in this case Digital

Charging, play a central role in the electricity sup-

ply chain for charging electric cars, a role that,
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from a VAT perspective, takes the nature of a com-
mission relationship from the VAT point of view.
Their main practical role is to provide users with
access to a wide network of charging points that
are not operated by these companies themselves,
but which belong to various independent opera-
tors. To this end, they provide users with authenti-
cation means (e.g. cards or apps) and related ser-
vices such as information on prices, availability,
station search, and route planning.®

From a legal and tax point of view, the inter-
mediary then fulfils the role of an entity that acts
in its own name, but on behalf of another per-
son (typically the user or operator of the charging
point) within the framework of a commission con-
tract. The contractual arrangement works in such
a way that the operators of the charging points bill
the electricity consumed to the intermediary com-
pany. The latter then invoices it (together with a
separate fixed fee for access to the network and
other services) to the users themselves.

The concept of a commission contract is deci-
sive in this case, because in the VAT system it al-
lows the legal fiction of two identical and consec-
utive supplies of goods to be applied. This regu-
lation is a special rule that applies in a situation
where an intermediary acts in their own name
when supplying goods, but on behalf of another
person, i.e. the principal. If that condition is met,
the intermediary person, namely Digital Charging
Solutions, shall be deemed to have received and
supplied the goods in question — the electricity —
itself.

° According to the judgment, ancillary (or related) ser-
vices in the context of charging electric vehicles consist in
particular of: providing access to the network of recharg-
ing points (otherwise they would need to have a separate
card/app/registration with each network operator), con-
tinuous information on electricity prices and availabili-
ty of recharging points, recharging point search and lo-
cation functions, as well as route planning, access to re-
charging equipment, technical support, recharging point
reservation, consultation of recharging history or collec-
tion of credits in a digital wallet. A regular fee is charged
for these services, regardless of actual consumption, e.g.
even if they do not consume any electricity in a given

month.
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This concept is especially important because it sat-

isfactorily addresses two main specifics of the case:

o It specifies the exact role of the intermedi-
ary: It allows the intermediary company to
be classified as a link in the chain of electric-
ity suppliers, and not just as someone who
provides the user with access to the network
or acts only as a credit provider for the pur-
chase of electricity.

e It explains the free choice of the user: It re-
solves the apparent contradiction where the
intermediary supplies electricity, although
the amount, time, place of charging and
method of using electricity are determined
exclusively by the end user. The Court found
that it is entirely consistent with the nature
of a commission contract for the purchase of
electricity for those parameters to be chosen

by the user and not by the commission agent.

The Court’s judgment also explicitly emphasiz-
es what an intermediary company is not: it does
not only act as a provider of credit or financing
for users (as could be the case with classic fuel or
leasing cards). This is evidenced in particular by
the way it is remunerated — the intermediary does
not take a commission on the volume of charged
electricity but charges a fixed fee that is complete-
ly independent of the amount of electricity con-
sumed. Therefore, the role of the intermediary is
taken as a full-fledged link in the chain of sup-
ply of goods, despite the fact that the intermedi-
ary does not physically store the electricity (as in
the case of fuel card issuers) and the decision on
where, when, and how much electricity is deter-
mined solely by the end user. In addition, there is
no credit mechanism and pre-financing. This was
the case, for example, in previous cases where the
court found that the intermediary acted as a credit
provider, for example, in the case of leasing con-
tracts, where monthly payments were only an ad-
vance payment and actual fuel consumption was

not billed until the end of the year.10

© Compare with the judgments of the European Court
of Justice of 6 February 2003, Auto Lease Holland (Case
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In summary, the court held as follows: The sup-
ply of electricity at charging stations must be re-
garded for VAT purposes as a supply of goods
within the meaning of Articles 14(1) and 15(1) of
the VAT Directive, not as a supply of services. Elec-
tricity is considered a tangible asset by the direc-
tive and the charging process entitles the user to
use the consumed electricity as the owner to drive
their vehicle.

In the context of the second question referred,
concerning the presence of an intermediary com-
pany in a chain of transactions, the answer was
also in the affirmative. The court concluded that
the electricity consumed is considered to be sup-
plied successively in two stages. It is first supplied
by the operator of the recharging point network to
the intermediary company (which offers the user
access to the network on a subscription basis) and
is then supplied to the user by that intermediary
company.

The main point is to confirm that if an interme-
diary company offers access to a network of dif-
ferent operators, electricity is supplied in a chain
through commission contracts. Although the end
user determines the time and amount of consump-
tion themselves, electricity flows legally from the
operator to the intermediary and then to the driv-
er. The judgment also states that network access
charges may be assessed as separate services if
they are charged independently of actual energy
consumption. This interpretation ensures the uni-
form application of the European VAT Directive in
the context of modern charging infrastructure.

Here, too, it is necessary to document the real
consumption of electricity, which allows for ac-
curate monitoring of transactions using modern
digital technologies. Such systems include vari-
ous types and methods of electronic registration
of transactions applied in EU countries. In this re-
spect, the perspective of the European Union’s en-
vironmental policies, which are aimed at the de-
velopment of electromobility and the introduction

of specific tax measures supporting sustainable

C-185/01), and of 15 May 2019, Vega International Car
Transport and Logistic (Case C-235/18).
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energy sources, is also important. However, as can
be inferred from the spirit of the directive, any tax
measures must respect the principles of neutrality
and proportionality in order to avoid double taxa-

tion or the grant of unfair tax advantages.

10. Economic justice and tax
optimization

From a systemic point of view, the issue of the cor-
rect taxation of fuel cards and cards for charging
electric cars appears to be an issue that requires
harmonization of EU and national legislation.

However, this harmonization often takes place
in real time only at the level of working groups
and the interpretation takes place within the
framework of soft law. The question is whether
this is sufficient from the point of view of the tax-
payer’s rights. On the other hand, it is necessary
to consider whether there is a real faster and more
effective way of interpreting European and nation-
al legislation. In any case, the conclusions within
the framework of the various guidelines and inter-
pretative opinions of European or national author-
ities or working groups should sooner or later be
formalized at least within the framework of subor-
dinate legislation.

A uniform interpretation of definitions such as
the supply of goods and the provision of financial
services is essential to ensure transparent tax ad-
ministration that protects the financial interests of
the state while promoting innovation in payment
systems. To achieve this objective, it is also nec-
essary to improve control mechanisms through
regular checks and the introduction of mandatory
electronic records, thereby reducing the risk of bo-
gus transactions leading to an unjustified tax de-
duction.

As already mentioned, tax optimization is a
strategy that uses the provisions of the law to its
full extent and, if carried out within the limits of
the law, is not illegal in itself. However, the prob-
lem arises when companies create artificial struc-
tures that lack a real economic basis and their

only goal is to avoid paying VAT properly. Such
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practices are a classic example of circumven-
tion of the law, taking advantage of the discrep-
ancy between the formal VAT statement and actu-
al consumption, which leads to tax evasion and a
decrease in public budget revenues (Judgment of
the Regional Court in Prague of 30.03.2022, No. 54
Af19/2019-37).

From the point of view of economic justice, it is
crucial that the tax regime reflects real economic
activity. It can be assumed that the VAT legislation
with loopholes regarding the documentation of
real fuel consumption may represent a kind of “tax
haven” for some taxpayers. This view is support-
ed by the fact that some companies abuse unclear
provisions to create artificially the right to deduct
VAT without being able to bear the burden of proof
and prove that fuel purchases were made (Judg-
ment of the Regional Court in Prague of 30.03.2022,
No. 54 Af 19/2019-37). Empirical research confirms
that the VAT gap in some EU Member States reach-
es considerable proportions — on average 20% of
the theoretical tax liability — while the level of
transparency and anti-corruption environment is
the decisive factor in reducing it, not the VAT rate
itself (Majerova, 2016, pp. 348-353). Specifical-
ly, in the Czech Republic, the VAT gap was quan-
tified in the range of approximately CZK 34 to 123
billion CZK. (depending on the estimation method
used), while its share in the theoretical VAT collec-
tion was around 26—31% (Moravec, Hinke, Karika,
2018, pp. 466-467). These data show that VAT tax
evasion is a systemic problem of a considerable fis-
cal scale in the Czech environment.

The current data on the VAT gap in the Czech
Republic according to the European Commission’s
VAT Gap in Europe — Report 2025 confirm that al-
though the situation has improved as compared
to previous years, the problem remains relevant.
The VAT compliance gap in the Czech Republic to-
talled CZK 50.1 billion in 2023. This corresponds to
8.0% of the theoretical tax liability (VTTL), com-
pared to 8.2% in 2022 and a significantly lower val-
ue compared to 2019, when it was 14.6%. In abso-
lute terms, the gap decreased from CZK 74.6 bil-
lion in 2019 to the aforementioned CZK 50.1 billion

in 2023, i.e. by 6.6 percentage points over the pe-
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riod under review. Nevertheless, the value of the
Czech VAT gap in 2023 remained below the EU av-
erage of 9.5% VTTL. VAT revenues in the Czech
Republic grew by 6.7% in 2023, but at a slower
pace than during the post-pandemic peak in 2022,
when growth was 15.8% (VAT Gap in Europe Re-
port, 2025).

The report also states that in 2023, no major
changes to VAT rates or exemptions were imple-
mented in the Czech Republic, as these did not
come into force until 2024 as part of the consolida-
tion package, which unified the existing reduced
rates into one. Economic growth in the Czech Re-
public stagnated in 2023 and real household con-
sumption fell by 2.8%, which put pressure on in-
creasing the VAT gap in Europe (VAT Gap in Eu-
rope Report, 2025). External economic conditions,
in particular the slow recovery of Germany and
other EU economies, as well as high inflation driv-
en by energy prices and persistent supply chain
disruptions were also the main factors influencing
the evolution of the VAT gap.

From the point of view of the effective rate of
taxation, situations may arise where companies
use the VAT regime to obtain disproportionate tax
reliefs, which raises questions regarding the fair-
ness of tax regulation and equality before the law.

This is contrary to the principle that tax breaks
and deductions should only be granted when they
are backed by real economic activity that contrib-
utes to the public budget. Consumers who are
beneficiaries of taxes through the public services
utilized have an interest in the tax burden being
determined fairly and in taxpayers paying tax cor-
responding to the actual consumption of goods or
services.

It follows from the foregoing that the very
boundary between legitimate tax optimization
and the abuse of law is not clearly defined in ei-
ther legislation or practical application. There-
fore, it is essential to analyze in more detail the
Union doctrine of abuse of law, which provides a
legal framework for classifying those contractual
structures that lack real economic substance and
whose primary purpose is to obtain an undue tax

advantage.
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11. Relation to abuse of law

Judgment of 8 May 2019 (C-712/17), in case EN.SA.
Srl, is decisive in the present case, since the Court
emphasised here that the obligation to pay VAT
arises from the mere fact that the tax was indicat-
ed on the invoice, even in cases where the supply
did not actually take place. This principle, based
on the need to “protect” the tax system, prevents
the right to deduct in cases where a fictitious sup-
ply could occur. At the same time, such an ap-
proach contributes to the protection of public
budgets against tax evasion.

Another important decision is the judgment of
15 May 2019 (C-235/18), in the Vega case, in which
the Court of Justice of the EU challenges the clas-
sification of transactions where a parent company
provides fuel cards to its subsidiaries. According
to that decision, the decisive factor is whether the
parent company exercises decision-making pow-
ers over the purchase of fuel. If it is proven that
this power is transferred to the subsidiary, which
makes its own decisions, then the transaction for-
mally qualifies as a credit service that is exempt
from VAT. This interpretation reflects the idea that
the supply of goods cannot be automatically as-
sumed on the basis of formal invoicing alone. This
shows the thin line between legal tax optimization
and circumvention of the law, where an entity can
achieve tax savings through contractual arrange-
ments without the actual economic significance of
the transaction.

In connection with the issue of corrections of in-
correctly charged VAT, the judgment of 18 March
2021 (C-48/20), in the UAB ‘P’ case, where the
Court points to the need to be able to correct the
incorrectly charged tax even after the initiation of
a tax audit, but with an emphasis on the regula-
tion of this instrument in national legislation, is
relevant. This approach is justified by the prin-
ciple of neutrality and proportionality of the tax
system, as limiting corrections could lead to un-
justified taxation, which would run counter to the
objective of ensuring a fair tax process. The pro-
tection of taxpayers against disproportionate pen-

alties thus plays a main role, reaffirming that the
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mere formal inclusion of VAT on an invoice is not
proof of the supply of goods.

It should be emphasized that tax optimization
itself is not contrary to the law if it is carried out in
accordance with applicable legal standards. The
problem arises in cases where artificial structures
and complex contractual arrangements are cre-
ated, the sole purpose of which is to achieve the
right to a tax deduction without the real econom-
ic substance of the transaction. Such practices
can be qualified as circumvention of the law and
pose a serious threat to the financial interests of
the state (Freedman, 2014; Prebble J., Prebble Z.,
2010, pp. 693-745;). As Majerova (2016, pp. 341—
342) shows, it is necessary to distinguish between
legal tax avoidance, which consists in exploiting
loopholes and deficiencies in the tax system in a
way that was not foreseen by the legislator, and
unlawful tax evasion, where the taxpayer obtains
a tax advantage in violation of the law.

Abuse of law can be defined as “a situation
where someone exercises their subjective right to
unjustified harm to another person or society. Such
behaviour, which achieves an illicit result, is only
apparently permissible. Behaviour that is only ap-
parently permissible is concerned because objec-
tive law does not recognise behaviour that is both
permissible and illicit at the same time; Since it
follows from the principle of lex specialis derogat
legi generali that the prohibition of abuse of rights
is stronger than the permission given by law, such
conduct is not an exercise of a right, but an unlaw-
ful act” (Knapp, 1995, pp. 184-185).

In tax law, the principle of prohibition of abuse
of law has long been deduced mainly from case
law. In addition to the subsequent national case
law, as the issue of VAT is a European phenome-
non, the judgment of the European Court of Justice
of 21.2.2006 in Case C-255/02 Halifax was an im-
portant milestone. It follows from the judgment,
inter alia, that for an abuse to exist, it is necessary,
firstly, that the transactions concerned, despite
the formal application of the conditions laid down
in the relevant provisions, result in the acquisition

of a tax advantage, the grant of which would be
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contrary to the objective pursued by those provi-
sions. In addition, it must be apparent from all ob-
jective circumstances that the principal purpose
of the transactions in question is to obtain a tax
advantage (for more details on the general anti-
abuse rule (GAAR) and its application in Czech
case law, see Czudek, 2023, pp. 19—27). In accord-
ance with the case law of the CJEU, tax authori-
ties apply a two-step test when assessing abuse of
rights, introduced by the decision in the Emsland-
Starke case (Decision of the Court of Justice of
the EU of 14 December 2000, C-110/99 Emsland-
Stirke) and further developed in the Halifax case.
In the first phase, it is assessed whether the mean-
ing and purpose of the applied tax provision (ob-
jective element) has been fulfilled. In the second
phase, it is assessed whether there was an inten-
tion to obtain a tax advantage by creating artifi-
cial conditions (subjective element). To conclude
on an abuse of law, both elements must be met
(Czudek, 2023, pp. 22-24).

The amendment to Act No. 280/2009 Coll., the
Tax Code, effective from 1 April 2019, enshrined a
general clause against abuse of law, namely in the
provision of Section 8 (4) of the Tax Code (on the
development and application of this provision,
see Czudek, 2023, pp. 21-22).

At the same time, however, it is necessary to ac-
knowledge the nuance regarding abuse of law —
see, for example, Lichnovsky (2024, pp. 47-79):
“The problem of abuse of law in the field of tax law
is a situation where a taxpayer proceeds exactly
according to the positive legal regulation, i.e. the
text of the law, but its procedure is subsequently
questioned by the tax administrator, arguing that,
while the law has been complied with, it has been
abused.” On the other hand, it is the duty of tax
administrators to respect “tax optimization carried
out using all legal provisions that affect the taxpay-
er’s factual circumstances. On the other hand, how-
ever, it is understandable and desirable for tax ad-
ministrators to sanction such conduct of taxpayers
where they abuse the provisions of tax laws con-
trary to their obvious meaning” (Kohajda, 2010,
p. 302).
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Distinction between tax
avoidance and abuse of law in
VAT

For accuracy of argumentation, it is appropriate to
distinguish between tax avoidance in the area of
income taxes and abuse of law in the area of VAT
(cf. Majerova, 2016, pp. 341—342; Prebble J., Preb-
ble Z., 2010, pp. 693-745). In the case of income
taxes, the assessment often focuses on wheth-
er the taxpayer exploits loopholes, inconsisten-
cies, or deficiencies in legal regulations to achieve
a lower tax liability, or whether they exceed the
boundaries of legitimate tax planning (Kohajda,
2010, p. 302). In the area of VAT, however, it is cru-
cial that it is a transactional tax based on neu-
trality, deduction, and the link between a formal
tax document and a genuinely performed taxable
supply (cf. Novotna, 2021, p. 511; Kunes, 2025).

Abuse of law in VAT, therefore, generally does
not consist merely of an attempt to reduce the
overall tax burden, but primarily in the artificial
creation of a right to deduct or a discrepancy be-
tween the formal invoicing flow and the real eco-
nomic performance (cf. CJEU judgment C-712/17
EN.SA. Srl; CJEU judgment C-255/02 Halifax, pa-
ras. 74-75). Precisely for fuel and charging cards,
this distinction is significant, because the struc-
tures under consideration can, on the one hand,
represent legitimate commercial and tax optimi-
zation, but on the other hand, they can merely
create a formal link in the chain without sufficient
economic substance (cf. Czudek, 2023, pp. 22-24;
Lichnovsky et al., 2024, pp. 47-79).

Therefore, when applying the Union standard
of abuse of law in the context of fuel and charg-
ing cards, both the objective and subjective ele-
ments of the test must be examined separately
(CJEU judgment C-255/02 Halifax, paras. 74-75;
CJEU judgment C-110/99 Emsland-Stédrke; Czudek,
2023, pp. 22—24). The objective element requires
an assessment of whether the formal fulfillment
of conditions for a certain tax qualification leads
to a tax advantage contrary to the purpose of VAT
rules. The subjective element requires determin-

ing whether the main purpose or one of the main
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purposes of the given structure was to obtain this
advantage through artificially created conditions
(cf. Section 8(4) of the Tax Procedure Code, Act
No. 280/2009 Coll.). For fuel cards, therefore, the
decisive factors will particularly be the issuer’s ac-
tual economic role, its ability to influence supply
conditions, the assumption of commercial risks,
and the existence of a separately agreed price
(cf. VAT Committee Guidelines, 2023, point 3; GFR
Information of 17.12.2024, ref. no. 81106/24/7100-
30116-051722). For charging cards, this test must
be applied taking into account the special legal
fiction of a commissionaire structure, which in
certain situations itself establishes a chain sup-
ply of electricity as goods (CJEU judgment C-60/23
Digital Charging Solutions).

Based on the criteria for abuse of law in the area
of VAT defined above, we can proceed to further
questions related to the practical functioning of
the system — particularly the question of the con-
sumer’s role and their potential ability to influ-
ence the correctness of VAT collection through the
requirement for a tax document.

12. The role of the consumer
and the possibility
of influencing tax justice

Another fundamental question is whether it is the
duty of the VAT payer to obtain a proof of payment
documenting the performance and what is the
role of this receipt in the proper payment of VAT.
From a practical point of view, if the taxpayer does
not collect or request a receipt that becomes a tax
document in the broad sense of the word after be-
ing entered into the tax records, there is a risk that
they will not be able to prove input VAT. Within
the VAT system, the receipt of a document with all
the requisites!t according to Act No. 235/2004 Coll.
on Value Added Tax is therefore a necessity.

The situation is different in the relationship be-
tween the VAT payer and the consumer. Here, at

 Section 29 of Act No. 235/2004 Coll., on Value Add-
ed Tax.
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least in the Czech Republic,2 the consumer is not
obliged to accept the document confirming the
transaction. An entrepreneur, whether a VAT pay-
er or a non-VAT payer, is obliged to issue it.13 In
this regard, for example, various receipt lotteries
were organized in the past so that the state would
motivate consumers to demand them and thus
control the taxation of transactions (Wan, 2010,
pp. 611-624). It primarily concerned the obligation
to record sales, i.e. income tax, and this is how it
was often presented politically and in the media.
In fact, however, if the entrepreneur was an oblig-
atory or optional VAT payer, this method of control
was more important from the point of view of pub-
lic revenue administration, as the volumes of VAT
and related evasion can be significant compared
to income tax evasion (also with regard to the is-
sue of excessive VAT deductions).

However, the problem is when an entrepreneur
— a VAT payer proposes to the consumer that they
reduce the price of the goods or services by the val-
ue of VAT or part of it (i.e. they perform the transac-
tion without a document). In addition to VAT, the
entrepreneur does not declare income and there
is a double tax understatement, or even excessive
VAT deductions. The problem, however, is that the
consumer themselves are also motivated to do so.

13. Control mechanisms and
possibilities for legislative
intervention

Effective supervision of the correct payment of tax
is conditional not only on the proper setting of leg-
islation, but also on the support of modern con-
trol mechanisms. The Financial Administration
should implement mandatory electronic records
of fuel and electricity consumption, which will en-
able accurate monitoring of real performance and
prevent fictitious billing. In addition, audits and

updates of the methodological guidelines should

2 The situation may be different, for example, in Austria.
3 Section 28 of Act No. 235/2004 Coll., on Value Add-
ed Tax.
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be carried out regularly based on the latest case
law (Keen, Smith, 2006, pp. 861-887; Majerova,
2016, pp. 353—-354). An important prerequisite for
an effective fight against tax evasion is also great-
er transparency on the part of the state adminis-
tration when publishing the methodology for es-
timating the VAT gap, as emphasized by Moravec,
Hinke, and Karika (2018, p. 470), who point out
that the Czech Republic does not have an officially
statistically based typology of VAT evasion yet and
the estimates of the competent authorities are not
commonly available to the public.

Furthermore, these opinions should be adopted
and enshrined in at least subordinate legislation,
with a view of making the process of adoption or
amendment faster and easier. This guarantees the
possibility of a faster response. On the other hand,
it is also necessary to pay attention to the princi-
ple of nullum tributum sine lege. This means that
in tax matters, the specification of taxpayers’ obli-
gations is in accordance with the law and that sec-
ondary legislation is issued only on the basis of a
statutory authorization.4

From the point of view of the management of
public funds or public revenues at the European
and national level, a sufficiently fast (i.e. also au-
tomated), flexible, and effective exchange of in-
formation on transactions of taxpayers is crucial.
In this area, the 7th Council Directive has already
been adopted under the designation DAC 7 (Coun-

cil Directive (EU) 2021/514 of 22 March 2021).

% Cf. the judgment of the Supreme Administrative
Court 5 Afs 45/2011-94 of 19 April 2012, cited by O. Moravec.
Is there no tax without law? ASPI: “Taxes can only be de-
termined on the basis of the law ... It is therefore completely
inadmissible for the subject of taxation ... to be determined
in any other way, moreover, not within the legislative power,
but within the executive power (i.e. on the basis of an im-
plementing decree or ‘Accounting Procedures’, which are is-
sued by an administrative body, in this case the Ministry of
Finance). In such a case, the constitutional principle of the
separation of powers is violated.” Identically, M. Karfiko-
va. in Taxes as a tool for the functioning of the state. AUC
luridica, 2018, states: “The legislator is therefore obliged to
adopt such a regulation directly in the tax law that will be
so specific and specific that it is possible to reconstruct the

entire content of the tax liability from it.”
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This Directive represents the sixth major amend-
ment to Directive 2011/16/EU on administrative co-
operation in the field of taxation (Czudek, 2024,
pp. 19—26). Its primary objective is to increase tax
transparency in the digital economy environment
and to eliminate tax evasion arising from insuffi-
cient cooperation between digital platform opera-
tors and tax administrators.

In the Czech legal system, this directive was
implemented through an amendment to Act No.
164/2013 Coll., on International Cooperation in

Tax Administration.

Argumentative relationship
between DAC 7 and the control
of card models

For the purposes of this article, it should be explic-
itly stated that DAC 7 does not represent a direct
legal regime governing fuel or charging cards. Its
significance lies rather in demonstrating a broad-
er trend of digitizing tax administration, automat-
ed data collection, and cross-border exchange of
information on economic activities (cf. Council
Directive (EU) 2021/514; Czudek, 2024, pp. 19-26).
Therefore, DAC 7 serves as a supporting argument
for considerations regarding the modernization
of control mechanisms in the area of VAT, not as
an immediate legal basis for controlling the set-
tlement of fuel or charging cards (cf. Keen, Smith,
2006, pp. 861-887).

The analogous relevance of DAC 7 lies in the
shift from ex post control of isolated documents
to the systematic collection, structuring, and
sharing of transactional data (cf. Czudek, 2024,
pp. 19—26). For fuel and charging cards, similar
logic can support the introduction of electronic
record-keeping of actual fuel and electricity con-
sumption, because the verifiability of real perfor-
mance is crucial for distinguishing actual supply
from a fictitious or artificially created invoicing
chain (cf. Majerova, 2016, pp. 353—354; Moravec,
Hinke, Kafika, 2018, p. 470). This consideration
simultaneously respects the principle of nullum
tributum sine lege: new obligations for taxpayers

must be established by law, while DAC 7 here func-
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tions only as a model example of a more effective
data infrastructure (cf. judgment of the Supreme
Administrative Court 5 Afs 45/2011-94; Radvan,
2018, p. 340; Radvan, Czudek et al., 2018, p. 190).

The Directive obliges digital platform operators
(established inside and outside the EU if they pro-
vide services to EU sellers) to collect and report
annually information on sellers who carry out de-
fined activities through these platforms. The so-
called relevant activities include:

e Provision of immovable property (includ-
ing the lease of recreational facilities, apart-
ments or parking spaces).

e Provision of a personal service (work per-
formed by a natural person, e.g. craftsman-
ship, programming, supply services).

¢ Sale of goods (e-commerce).

e Rental of any means of transport.

The information obtained is automatically for-
warded by the tax administrator (in the Czech Re-
public the Specialized Tax Office) to the compe-
tent authorities of the EU Member States in which
the seller is a resident or where the rented prop-
erty is located. The scope of the transferred data
includes the seller’s identification data (including
VAT number or social security number), the total
consideration and the identification of the finan-
cial accounts to which the funds were paid.

The current problem, especially in the case of
taxi operators and related fraud, is the fact that
this data is provided automatically only once a
year, which creates a huge space for the emer-
gence of the grey economy in the operation of
the so-called taxi fleets.’> The deadline for filing
the notification ends on 31 January of the calen-
dar year following the year for which the declara-
tion is submitted. For failure to comply with obli-
gations (e.g. failure to verify sellers, failure to file a
notification), platform operators in the Czech Re-
public face a fine of up to CZK 1,500,000 or even a

ban on activity.

5 Compare, for example: Information about Action
Charon: A trap has been closed. For years, foreigners oper-
ating taxi fleets have been depriving the state of millions

in VAT (news coverage of GFD press outputs).
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14. Conclusion

This article deals with the complex issue of ap-
plying VAT to fuel cards and cards intended for
charging electric cars. The main objective was to
analyze the real economic and legal substance of
these transactions through the prism of tax jus-
tice and abuse of law, and above all, to answer the
key research question of whether transactions car-
ried out with fuel cards have the same character as
transactions made through charging cards.

The analysis shows that although both instru-
ments serve a similar purpose — providing ener-
gy for the propulsion of vehicles — their tax classi-
fication and the nature of transactions may differ
significantly. For traditional fuel cards, the assess-
ment depends on the business model chosen. If
the card issuer acts in its own name, negotiates
prices and bears risks, it is a supply of goods. How-
ever, if it merely intermediates payment and does
not exercise control over the purchase of fuel, case
law (e.g. the Vega case) classifies such a supply as
a supply of a financial service (credit) that is not
subject to the standard VAT regime.

On the other hand, in the case of EV charging
cards, the CJEU (in Case C-60/23) took a different
approach. Electricity is considered to be tangi-
ble property and its supply through an interme-
diary (providing access to a network of charging
stations) is perceived as a chain supply of goods
based on the legal fiction of a commission con-
tract. Unlike some fuel card models, the intermedi-
ary does not act only as a credit provider (the cred-
it mechanism and pre-financing are not applied),
but as a full-fledged link in the supply chain, even
though it does not store electricity physically and
the charging parameters are determined exclu-
sively by the end user. The research question can,
therefore, be answered by saying that transactions
do not always have the same character and a more
specific approach is applied to charging cards, es-
tablishing the intermediary as a supplier of goods.

The article’s sub-hypotheses can be evaluated
as follows. The hypothesis concerning the differ-
entiated application of the two-tier test of abuse

of law to both types of cards was confirmed: for
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fuel cards, both elements of the test (objective and
subjective) must be examined with regard to the
specific business model and the degree of eco-
nomic autonomy of the card issuer, whereas for
charging cards, the fiction of a commissionaire
relationship inherently establishes a chain sup-
ply of goods, thereby fundamentally modifying
the initial position for assessing the abuse of law
(cf. CJEU judgment C-255/02 Halifax; CJEU judg-
ment C-60/23 Digital Charging Solutions; Czudek,
2023, pp. 22—24). The hypothesis regarding the
structural distinction between legal fiction, pre-
sumption, and the substance over form approach
was also confirmed: the fiction under Article 14(2)
(c) of Directive 2006/112/EC acts as a systemic con-
struct of Union law independent of the economic
reconstruction of the transaction (cf. CJEU judg-
ment C-60/23 Digital Charging Solutions; Knapp,
1995, pp. 184-185). The hypothesis concerning
the distinction between tax avoidance in income
taxes and abuse of law in VAT was confirmed in
the sense that abuse of law in VAT primarily lies
in the artificial creation of a right to deduct, rath-
er than merely a reduction in the overall tax bur-
den (cf. Kohajda, 2010, p. 302; Majerova, 2016, pp.
341-342). The hypothesis regarding the decisive
role of real economic performance was confirmed
by an analysis of case law and GFR opinions: the
absence of actual consumption, risk assumption,
and independently negotiated prices indicates an
artificial structure meeting the conditions of the
abuse of law test (cf. GFR Information of 17.12.2024,
ref. no. 81106/24/7100-30116-051722; VAT Commit-
tee Guidelines, 2023, point 3). Finally, the hypoth-
esis concerning the analogous relevance of DAC
7 for fuel and charging cards remains partially
open: although the logic of automated data collec-
tion is transferable, its implementation in the spe-
cific segment of fuel and charging cards has not
been formalized yet in binding legislation and re-
quires further research, particularly in the area of
the proportionality of the regulatory burden to the
principle of nullum tributum sine lege (cf. Czudek,
2024, pp. 19—26; Radvan, 2018, p. 340).

The analysis also confirmed that there is a very

thin line between legal tax optimization and abuse
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of law in this area. The creation of complex and
artificial contractual structures that lack real eco-
nomic substance and serve only to obtain the right
to a tax deduction constitutes a circumvention of
the law and a threat to public budgets. From the
point of view of tax justice, it is essential that the
tax regime and any deductions reflect only actual
and proven economic activity.

In order to address this issue effectively in the
future, it is necessary to harmonize EU and na-
tional legislation more consistently, which should
go beyond mere methodological guidelines (“soft
law”) and be reflected in binding legislation. It
is also necessary to introduce and improve mod-
ern control mechanisms, such as electronic con-
sumption records and a more flexible automated
exchange of information within the framework of
the DAC 7 directive, the current annual frequen-

cy of reporting of which still leaves considerable
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