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A b s t r a c t

The construction of supervision and control of foundations and their economic activity 
in Poland is fairly well developed. The main goal of this research was to ascertain whether 
the procedure of supervision works effectively. It was also to highlight those supervision 
elements and stages that do not perform their role accurately and to indicate the reasons 
thereof. It is important to intensify the discussion on the change of the model of founda- 
tion supervision into a more effective system on the one hand, and less troublesome for 
entrepreneurs on the other. The research of this type has never been conducted through 
the cross-impact analysis. Every ministry presents only the analysis in relation to the 
foundations subordinated to them. There is no pooled analysis of the supervision state 
on economic activity of foundations in Poland, and in this respect, this study is a novel 
scientific contribution. The conclusion drawn from it points to a necessity for simplifica- 
tion, standardisation (a uniform foundation activity report form is not sufficient) and the 
introduction of instruments to affect the current foundations’ activity.
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Introduction

The construction of supervision and control over foundations’ economic activity 
in Poland is fairly well developed. This research is to examine its effectiveness. It is 
also to highlight those elements which do not perform their role accurately, and 
the publication, as intended by the author, is to contribute to the discussion on the 
change of the model of supervision of foundations into a more effective system on 
the one hand, and less troublesome for entrepreneurs on the other. The research of 
this type has never been conducted through the cross-impact analysis. Every minis- 
try presents only the research o f foundations subordinated to them and even those 
are being done only partially. There is no integrated, complex analysis o f the state 
supervision o f foundations’ econom ic activity in Poland, and in this respect, this 
study is a new scientific contribution. The aim o f this study was also to highlight the 
non-efficient stages and tools of supervision. Because of the divided construction of 
the supervision -  between ministers and courts, it was important which o f the two 
organs lacks activity in that system.

The Current State of Supervision and Control in Poland

Essential elements of the survey

The research made use o f the historical and comparative as well as dogmatic 
methods to describe the legal state, and the analytical and empirical methods to con- 
duct a survey.

The first stage examined whether the foundations fulfilled their reporting obli- 
gations. In order to do this, the researcher surveyed appropriate ministry units and 
auxiliarily used statistical data available on the ministries’ websites.

At first, it was examined how often the appointed institutions had used their 
authority in recent years (the survey referred to 2011 and 2012 as no data on 2013 were 
available). Primarily, it was examined:
1) whether the foundations met their obligation of annual reporting on their activ- 

ity to the respective minister and whether the report followed the requirements 
defined in the Regulation on the framework scope of reports on the foundations’ 
activities, in particular whether they included all the required information on 
the economic activities;
Additionally, the survey asked the following questions:
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2) whether a given minister audited the foundations in 2011 and 2012;
3) how often the respective ministers or starosts (local governors) apply to the court 

o f law for the examination whether a given foundation operates in compliance 
with the law and the statute as well as its establishment objectives;

4) how often the respective ministers or starosts applied to the court of law for the 
repeal of a resolution made by the foundation management board and whether 
such applications resulted in the actual court verdict on repealing the foundation 
management board resolution;

5) how often the respective ministers or starosts addressed the foundation to remove 
irregularities in their management board activities or to effect changes in the 
foundation management board in due time;

6) how often the respective ministers or starosts applied to the court of law for the 
suspension of the foundation management board and the appointment o f an 
official receiver and whether the court verdict was in line with the application. 
The second stage of the survey examined whether the reports are subject to appro-

priate analyses in the respective ministries in the area of information about the economic 
activities conducted by foundations, and consequently whether the supervision is 
effective in its practical fanctioning. In this connection, it was examined whether there 
is an organisational unit in a ministry or at least one substantive employee dealing with 
the foundations’ reports, and also whether or not and how often the above-mentioned 
supervision measures with regard to management boards are applied in relation to the 
reports or irrespective of them. It was also examined whether the supervision measures 
affecting the management boards have anything in common with the management 
boards’ decisions on the foundation economic activities, in particular with the increased 
economic activity of the foundation, especially the economic activities on a large scale.

Research results

The ministers exercise supervision over 12,497 foundations. The num ber o f 
foundations supervised by every minister is widely diversified.

The supervision over 70% of foundations is in the competencies of five m inis­
ters. These are: M inister of Culture and the National Heritage, M inister of Health, 
M inister of Labour and Social Policy, M inister of National Education and Minister 
o f Environment.

The research was to indicate whether the supervision measures assigned to minis­
ters are effective. For the most of the conducted survey, as well as the former research1

Cf. in particular N adzór nad fun dacjam i (Foundations supervision), Warsazwa 2013.
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prove that a considerable number of foundations do not even fulfil the first stage 
o f the supervision -  that is the reporting duty (filling in the yearly report to the 
proper ministry).

There are a few reasons for that situation. Firstly, the obligation itself o f publi- 
cising the reports should be formulated in a different, clearer way. It should simply 
be stated where exactly the report should be published. At present, it has to be sent 
to the proper ministry and published, without any clarification, when the require- 
ment of publishing is met. Presently, it can be placed on foundations’ websites, and 
made generally accessible in this way. The report made available in a foundations 
headquarters is also regarded as published. Another obstacle to effective supervision 
is also the lack of deadline for the submission of the yearly report. Due to this, it has 
been assumed that a foundation may submit the report on its activity conducted 
in a calendar year by the end of the following year.

The default on report submission in due time or no information in the report 
indicating incorrect activities of a foundation should result in the response of the state 
administration supervisor. However, a serious hindrance is the practice of not updat- 
ing information, e.g. on the change of the seat of a foundation or on board members 
in the National Court Register (KRS). It considerably obstructs the enforcement of 
fulfilment o f foundations’ reporting duties.

According to the survey, the ministers do not possess a comprehensive knowledge 
of the operations of foundations supervised by them. Only six ministers ordered their 
staff to prepare overall periodic information on the supervised foundations. The 
M inister of Sport and Tourism, M inister of Treasury, M inister of Infrastructure and 
Development, M inister of National Defence, M inister o f Environment and Minister 
of Labour and Social Policy receive such reports.

The research confirms that the present legal regulations actually retain a fictional 
state supervision of foundations, and the lack of information hinders a real ministry 
supervision. Ministers demand the change of regulations. The presented proposals 
are not uniform, though. The M inister of Infrastructure and Development and the 
Minister of Regional Development suggest the repeal of supervision of ministries over 
foundations. They support this concept claiming that foundations are not included 
in the list o f public finance sector entities and their missions often go beyond the 
competence of one minister. They also claim that treasury offices, labour inspection 
institutions, the prosecutor’s office and courts o f law can force all the foundations 
to obey the law.

The remaining ministers indicate the necessity for positive changes in the regula­
tions on their supervision of foundations and giving them the tools which will allow 
for the real supervision of these physical persons. In particular, there is a strong need
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for the change in the rules of reporting information by foundations and introducing 
sanctions for neglecting the term for submitting the report.

Supervision effectiveness

The analysis of the survey carried out by the author and the results of examination 
conducted in the ministries commissioned by the Prime M inisters Office2, explicitly 
indicate how seldom the ministers implement a formalised and periodic assessment 
o f operation of the subordinated and supervised entities. And if it is done, it refers 
to the operation of entities within the financial sector or is formulated on the basis of 
conclusions resulting from the conducted audits. Although 14 out o f all 17 ministers 
stated that the responsible ministry units are obliged to present a formalised oper- 
ational assessment of subordinated or supervised entities, the information actually 
refers to only a few entities or certain areas of their operation.

The lack o f a formalised and complex assessment may impede the ministers’ 
supervision duties. Such an assessment would be important with regard to the duty 
of submitting statements on the state of management control in the areas managed by 
ministers introduced in 2010. According to the Regulation of the Minister of Finance 
o f 2 December on the pattern of statement on the state of management control, it 
is submitted for example on the basis of monitoring o f the state of implementation 
o f goals and tasks.

The organisation of supervision affects mutual relations between the supervisor 
and the supervisee, and in particular the practice of sharing information between 
these two. Twelve ministers claimed that they could always obtain all the necessary 
supervision data. Five ministers informed about the cases of the negation of super- 
visor’s authority. The supervised entities explained the refusal to cooperate pointing 
to their independence and possession of the status o f legal entity.

The lack of effectiveness in foundations’ supervision is recognised also by the 
Supreme Audit Office (NIK). According to the Office, the organisation of office work 
results in the lack o f information flow between departments responsible for different 
supervision areas. The problem becomes especially significant if  the departments 
responsible for the substantive and financial supervision are in the divisions o f dif­
ferent undersecretaries o f state. It causes, among other things, a longer procedure of 
acceptance of documents referring to a given unit.

2 Analysis o f  selected areas o f  supervision operation in thegovernmentadministration, Prime Ministers 
Office, Warszawa 2012.
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The results of research explicitly confirm that on average half o f the foundations 
submit reports to the supervising ministries on time. The highest ”reporting rate” is 
noted within the Ministry of Finance (75%), the lowest within the State Treasury (13%)3.

Characteristically, the number of foundations supervised by every ministry is 
really different: from several dozen up to several thousand entities. From among 
ministries responding to the survey at ngo.pl, the most foundations were supervised 
by: the M inistry of Health (2,600) and M inistry of Labour and Social Policy (2,457); 
the fewest foundations by ministries o f Finance (40) and Treasury (46).

The highest ”timely reporting rate” was noted by the Ministry of Finance. However, 
it supervises the fewest foundations. Documents were sent on time from 30 out of 
40 supervised entities. The smallest number o f timely reports (13%) were sent to the 
Treasury Ministry, which has also very few subordinated foundations. In between 
these two poles there are reports to the M inistry o f National Defence (63% of foun­
dations reported on tim e), M inistry of Agriculture and Rural Development (58%), 
M inistry of National Education (57% ), M inistry of Regional Development (50% ), 
M inistry o f Foreign Affairs (48% ), M inistry of Environment (47% ), M inistry of the 
Interior (38% ), M inistry of Transport, Construction and Maritime Economy (37%), 
Ministry of Health (36%), Ministry of Science and Higher Education (35%), Ministry 
of Labour and Social Policy (27%) and M inistry of Justice (26% ). The spokesman 
for the last admits frankly that in the group of 124 supervised foundations, 24 have 
not submitted a report even once since they were registered. The M inistry of Culture 
and the National Heritage does not have overall information about the 2011 reports, 
only that for 2010. The M inistry of Administration and Digitisation after the assign- 
ment from the Ministry of the Interior, ”obtained” foundations to supervise; according 
to the list on the m inistrys website there were 212 entities in 20144.

The survey questions were left unanswered by the M inistry of Economy and the 
M inistry of Culture and the National Heritage. Admittedly, the Ministry of Sport and 
Tourism responded to the survey, but without declaring the number of supervised 
foundations.

In relation to the supervision and control o f certain activities of foundations, i.e. 
business activities, theoretically the report construction according to the Regulation 
ensures its isolation from the statutory activities and clarity of classification with 
regard to incomes and costs of these activities. As already indicated, reports should 
include the following information on the economic activities: the scope o f activity

3 http://wiadomosci.ngo.pl/strona/852460.html
4 http://mac.bip.gov.pl/rejestry/wykaz-fundacji-nadzorowanych-przez-ministra-administracji-i-cy- 

fryzacji.html

http://wiadomosci.ngo.pl/strona/852460.html
http://mac.bip.gov.pl/rejestry/wykaz-fundacji-nadzorowanych-przez-ministra-administracji-i-cy-fryzacji.html
http://mac.bip.gov.pl/rejestry/wykaz-fundacji-nadzorowanych-przez-ministra-administracji-i-cy-fryzacji.html
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compliant with the entry in the National Court Register; achieved incomes together 
with sources; economic activities’ financial result as well as the percentage relation 
o f income achieved from econom ic activities to the other sources; costs incurred on 
economic activity, data on the number of people employed in the foundation accord- 
ing to the positions held and isolation of those dealing exclusively with economic 
activities. However, the Law on Foundations and the M inisters Regulation lack, and 
as shown in the research, so does the practice of ministries, systemised or actually 
any systems of practical implementation o f supervisory activities. It is not clear for 
the ministers how often they can audit foundations and how many times they should 
ask them  to make their reports complete by the data on the scope o f econom ic 
activities, what supervision instruments to use when the reprimanded foundation 
keeps defaulting on its obligations. Apart from the ultimate measure in the form 
applying to the court of law for confirmation that a foundation operates against the 
legal regulations, which seems to be too strict for the lack o f completion of certain 
data in the report or its incorrect completion, but there are no measures in between.

Conclusion

The study indicates that the Polish system of law does not include effective and 
fast supervision and control measures of economic activities conducted by founda­
tions, and the supervision is inconsistent and ineffective. D e lege feren d a , ministers 
should be equipped with tools allowing them to acquire current information on the 
supervised foundations. A rational deadline for the submission of an annual report 
on foundation activities should be fixed. The current deadline (until the end o f the 
year following the one the report refers to) is too distant. It is not in favour of effective 
supervision as the information on what is happening in a foundation reaches the 
supervisor even with a yearly delay.

However, the Law on Foundations and the M inisters Regulation as well as the 
practice o f m inistries lack, as shown in the research, systemised or actually any 
systems o f practical implementation of supervisory activities. It is not clear for the 
ministers how often they can audit foundations and how many times they should make 
them complete their reports by the data on the scope of econom ic activities, what 
supervision instruments to use when the reprimanded foundation keeps defaulting 
on its obligations. Besides, the ultimate measure in the form applying to the court of 
law for establishing the foundation is working against law regulations, which seems 
to be too strict for the lack of completion of certain data in the report or incorrect 
completion, but there are no measures in between.
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The research showed the necessity for the creation o f uniform  standards of 
supervision o f foundations, including a uniform report form. The necessity for their 
development is emphasized by the ministers themselves, who identify them as an 
essential and desired support for the supervision activities.

Another problem indicated by the research is the lack of flow of information 
as foundations are not obliged to report on their resolutions to the supervisors 
immediately after making them. As a result, the supervisor does not know what is 
happening in the supervised foundation and cannot apply appropriate supervision 
measures at its disposal in due time.

The summary of the research presented remarks de lege feren da  concerning changes 
in the legal regulations on foundations’ supervision, including the econom ic activi- 
ties conducted by foundations. It was underlined that the introduction o f obligatory 
submission of reports in the same form in all the ministries would facilitate the work 
of supervisors as well as supervisees. This role is not performed by the Regulation 
itself; it would be sufficient, though, to enclose the report form to it. The Regulation 
only gives inform ation to be disclosed in the report without proposing a unified 
report form. The introduction of such a unified form in all the ministries could result 
in more efficient analyses of reports and more reliable assessment. It would optimise 
human resources efficiency and give rise to a better possibility o f the analysis of data 
submitted by all the foundations. It would also create a uniform supervision standard 
in all the ministries, which, as indicated in the research, is missing at present.

Another advantage for the supervisors would be to introduce a mechanism of 
information exchange between courts of law (KRS) and ministries concerning the 
obligation o f passing information on changes in the data within the National Court 
Register.
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