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In Poland, there are about 1.7 mil-
lion companies (according to the esti-
mates of really functioning companies
and not companies that are only in
the register), each year about 300-350
thousand companies start and the
same amount end their business activi-
ties, including going bankrupt. Often-
times, a crisis situation in a company is
a coincidence of various circumstances,
many of which are external factors the
company had no influence on, and then
it is worth to “throw a lifeline”, which
is expressed by restructuring and re-
covery procedures.

The new Restructuring Law is an im-
plementation of the European principle of
“the second chance” for entrepreneurs in
Poland. It alters the philosophy of the ap-
proach to restructuring of companies. The
purpose of such proceedings, apart from
satisfying creditors, is mostly to support
restructuring activities and to leave these
entities in business. The new regulations
are to implement the state economic strat-
egy aimed at protecting businesses, work-
places, intellectual capital and know-how.

In accordance with the principle of
survival formulated by H.I. Ansoff: if any
organisation faces the prospect of liquida-
tion, it focuses all its energy on finding the
way to survive. Here, the objectives of the
government and entrepreneurs become
convergent, but a so-called survival capi-
tal is necessary. Naturally, the companies
with a staged crisis or bankruptcy should

be excluded from the aid and the use of
recovery restructuring pathways.

An important mission and function
of banks, savings and credit unions and
guarantee funds is the participation in the
recovery restructuring of the companies
facing crisis — financial institutions have
the possibility to activate a financial lever-
age to this process. Without the financial
leverage it is usually impossible to effec-
tively and efficiently repair the company.
A little-known model of the financial lev-
erage is the application of mezzanine capi-
tal; hence, a special attention is paid to it
here. The research methods used in the
work consist of literature analysis, legal
analysis, desk research analysis, case stud-
ies and the presentation of own research.

Restructuring and financial leverage
theories

Adverse changes in the environment,
flawed management of various risks, nat-
ural and technical disasters, create crises
in enterprises. It may be argued that crises
can never be ruled out. In a broader sense,
a crisis in a company may be described as
a state of the organisation which leads to
the violation of its stability, or even a delay
in the development of the company in re-
lation to the changes in the environment.
If the crisis continues for a long time, it

endangers the existence of this company
[Kralm Zabtocka-Kluczka, 2004].

There are different definition attempts
in literature. Crisis can be defined as a
phenomenon in the following areas:
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* change management process
(including a marketing crisis),

* business refinancing sources,

* collection of specific situations
affecting decisions and crisis
deactivation instruments,

* hazard identification procedures (early
warning systems),

* legal restructuring and insolvency
procedures (compliance risk and
others).

In the life cycles of companies three
types of crises may occur, caused by exter-
nal or internal factors (Figure 1) [Doem,
2016].

Crisis management, according to I
Mitroff and C. Pearson, is a proper manag-
ing of the organisation through five distinct
phases, characteristic for all situations of this
kind, namely: signal detection, preparation
and prevention actions, harm reduction, re-
turn to pre-crisis situation and lesson that
may be learnt from it [Mitroff, Pearson,
1998, p. 28].

It can be assumed that any recovery
restructuring of a company will be effec-
tive if there is a sufficient financial lever-
age involved in this process. A financial
leverage means a new external or internal
(from shareholders) capital, enabling the
execution of the remedial process (sana-
tion, recovery restructuring) of the com-
pany that found itself in a crisis situation
[Masiukiewicz, Nowak, 2013].

Restructuring is a set of tools used to
implement radical changes in the func-
tioning of a given company, the purpose
of which is to increase its economic ef-
ficiency, as well as to adapt to changing
environmental conditions in the future.

The process of restructuring of a
company can be defined as a thoughtful
reorientation of its objectives and strate-
gies, adequately to the present or future
changes in the environment and adapta-
tion of technology, management, finances
and human resources to that. Restructur-
ing refers to assets, capital, employment as
well as organisation or ownership struc-
ture [Kozuch, 2010, p. 80]. In economic
practice, restructuring is undertaken not
only to repair or rescue a company threat-
ened with bankruptcy, but it can also re-
sult from anticipatory or creative reasons,
thus increasing the market position of a
company, provided that, of course, the fi-
nancial leverage is obtained.

New regulations and recommenda-
tions of the European Union and insti-
tutional solutions of restructuring and
recovery processes are not sufficiently
popularized; in Poland they have only
been implemented since 2015. The previ-
ous Polish regulations have proven to be
ineffective.

The approach of the European Com-
mission to insolvency issues can be con-
sidered revolutionary, as the legal bank-
ruptcy is to be the last resort, if the ways

Figure 1 Basic areas of crises in an enterprise

Financial crisis
Debt crisis

Crisis of impairment of assets

Liquidity crisis
(payment backlogs)

Operational crisis

Compliance crisis

Source: own elaboration.

Marketing crisis
Internal relations crisis
(personnel)

Crisis in relations with the
environment (loss of credibility)

Crisis in relations
with customers/loss of value

Loss of data crisis

(IT, hackers)

Technological crisis
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of helping an entrepreneur are exhausted
[Palmer, Rapisardi, 2009]. Even despite
insolvency, an entrepreneur should — with
the support of various institutions — have
a second chance to conduct its business
activity again. The basic legal and advi-
sory instruments recommended by the
Commission have been specified in the
following documents:

* The Commission of the European
Communities, the  Commission
Communication to the Council, the
European Parliament, Economic and
Social Committee, and the Committee
of the Regions, Overcoming the stigma
of business failure — For a second chance
policy, of 05/10/2007, Brussels,

* The Commission of the European
Communities, the Commission
Communication, Guidelines on State
aid for rescuing and restructuring firms
in difficulty of 01/10/2004, Brussels,

¢ Directive 2011/7/EU of the Committee
and of the Council on combating late
payment in commercial transactions,

2011, Brussels.

The European Commission believes
that the environment that is more concil-
iatory and supportive to the companies at
risk of bankruptcy may prevent their fail-
ure. Highlighting the problem of negative
effects of business failure and the negative
reception of such events would help in us-
ing creativity of people in Europe best to
limit them, boost entrepreneurship and
promote innovation and creation of work-
places.

Recovery regulations in force until
2015, have been the subject of widespread
criticism [Masiukiewicz, 2012, 2013]. As
a consequence of entering into force of the
Restructuring Law, companies and banks
in Poland received new legal and financial
instruments for restructuring and recov-
ery procedures [Ustawa, 2015].

New restructuring regulations
in practice
The

2015] contains modern structures for re-

Restructuring Law [Ustawa,
covery procedures, and also introduces
revolutionary changes for enterprises. The
Act came into force in 2016, and the old,
impractical provisions on recovery pro-
ceedings were repealed. The paradigm of
this regulation is a priority for the restruc-
turing and recovery processes in relation
to insolvency. It covers also micro, small
and medium-sized enterprises (SMEs),
including agricultural establishments,
research institutes, and others. The act
unified jurisdiction of courts in accord-
ance with EU directives. Four company
restructuring paths have been introduced:

1) composition approval proceedings,

2) accelerated composition

proceedings,

3) composition proceedings (in a

normal mode),

4) sanative proceedings.

The Act [Ustawa, 2015] introduced a
number of solutions that are beneficial to
companies, including:

* tax changes — repealing the provision
on the taxation on the redemption
amount of outstanding liabilities,

* shortening court time limits, low fixed
fee for an application for composition
—PLN 1,000,

* inadmissibility of termination of some
agreements, e.g. credit and leasing,

¢ cancellation of enforcement as a result
of composition, protection of creditors
not covered by the composition,

* in accelerated proceedings — there is
no obligation to carry out a physical
inventory,

* possibility of public aid — de minimis,

* preference as to reimbursement of
the financing provided as a part of
restructuring procedure in the event of
insolvency,

* creation of a central register of

11
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restructuring and insolvency,
* other solutions beneficial for
businesses.

The Restructuring Law, apart from the
aforementioned four recovery proceed-
ings to choose from, gives the possibility
to use a restructuring adviser. At the time
of opening a restructuring procedure, a
significant burden of the procedure rests
with the adviser, as the primary objective
is to make an arrangement with creditors.
The Act requires from the restructur-
ing adviser not only to prepare necessary
documents, but mostly to support an en-
trepreneur in the process of changes. Ac-
curate diagnosis of the entrepreneur’s sit-
uation, inhibiting and reversing negative
trends, potentially changing the business
model, require not only practical knowl-
edge on management, public aid, ability
to analyse financial statements, business
processes, but also competence in estab-
lishing relations with key creditors, inves-
tors or banks.

In most cases it is not feasible to carry
out a successful restructuring if the com-
pany does not receive a minimum capital
to survive [Doem, 2016; Masiukiewicz,
2016; Palmer, Rapisardi, 2009]. Banks,
savings and credit unions and guarantee
funds are basic institutions that can ac-
tivate financial leverages for restructuring
processes in the economy. Exclusion from
restructuring aid should apply in the fol-
lowing cases:

* staged bankruptcy,

* leading to insolvency as a result of
criminal activities of employees or
management,

* running illegal activities (e.g. financial
pyramids),

* having already received restructuring
aid from state recovery funds.

However, such situations in Poland are
quite rare; there is also no research in this
field.

In the light of the statistics of the Min-
istry of Finance, a number of companies
has already benefited from the new recov-
ery restructuring paths (Table 1). In 2016,
the inflow of cases involving legal rem-
edies, considered by judges in the number
of 269 is a signal of problems occurring in
restructuring procedures.

New restructuring regulations and
discontinuation of proceedings

A motion presenting the reasons for
discontinuation of restructuring of a de-
veloper “Wtodarzewka” was submitted to
court in January 2017. It was filed by the
firm “Zimmerman Filipiak Restruktury-
zacja’, a court supervisor of the developer.
Subsequent motions for discontinuation
of proceedings were filed by creditors,
apartment buyers and bondholders.

The accelerated composition proceed-
ing against “Wlodarzewska” was opened
in September 2016. Four months earlier,

Table 1 New restructuring procedures in practice of district courts in 2016

No. Specification / companies’ motions submissions closed  remaining
1 for opening a restructuring procedure (GR) 563 437 126
2 for composition approval (GRz) 8 5 3
3 after opening of accelerated composition proceedings (GRp) 143 57 86
4 after opening of composition proceedings (GRu) 36 3 33
5  after opening of sanative proceedings (GRs) 58 3 55
6 complaints considered by the restructuring court (GRez) 17 4 13
7 legal remedies recognized by the judge — commissioner (GRk) 269 79 190

Source: own elaboration on the basis of: Wydziat Statystycznej Informacji Zarzadczej, Departament Strategii

i Funduszy Europejskich, Ministerstwo Sprawiedliwosci [2017] (Department of Statistical Management Infor-
mation, Department of Strategies and European Funds, Ministry of Justice), table I Ewidencja spraw w sqdach
powszechnych wg. dziatéw prawa i instancyjnosci w 2015 i 2016 roku, (Register of cases in common courts according
to law and instance in 2015 and 2016) www.ms.gov.pl, access on 15/05/2017.
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a deadline for the repayment of two se-
ries of bonds, worth a total of PLN 17.5
million, expired. However, the problems
of the company are more serious, as the
value of composition liabilities is over
PLN 200 million. In 2017, the court su-
pervisor did not preclude making an ar-
rangement with creditors, and indicated
that “the company has undertaken some
activities that would give it a chance to
continue the proceedings”. These activi-
ties turned out to be insufficient.
According to the opinion of the firm
“Zimmerman Filipiak Restrukturyzacja™
There are liabilities that are not paid for.
Some are settled, but by other entities as-
sociated with Wiodarzewska. There is some
support from the outside, but not in the
extent that is necessary |Restrukturyzacja
Wiodarzewskiej umorzona, 2017]. Finally,
the court issued a decision to discontinue
the accelerated composition proceedings
against the developer. After the discontin-
uation of the company’s restructuring, a
declaration of insolvency can be expected.
In the letter of the supervisor addressed
to the court in April 2017, a number of
arguments for the discontinuance of the
proceedings were included: no funds for
the continuation of development projects,
no agreement with creditors (including
with the BOS Bank, and a subcontractor),
failure to submit composition proposals
within the time limit, or failure to fulfil
the instructions of the court supervisor
in time. In the above letter, attention was
drawn to the formation of a new company
Faenum before opening the restructur-
ing proceedings. Its shareholder was only
“Wlodarzewska”, whose share capital in
the amount of PLN 1 million was con-
tributed in kind in the form of perpetual
usufruct right to the property located in
the centre of Warsaw, and in December
2017, the capital was increased by the
company Sobienie Krélewskie (associated
with “Wtodarzewska”) — recapitalisation
with the amount of PLN 1.5 million was

paid, unfortunately, with a claim. Finally,
in view of the doubts as to the activities
of the company “Wlodarzewska” con-
cerning the creation of the new entity, the
court supervisor submitted a notification
on suspicion of committing crimes, refer-
ring, among others, to Article 300 (1) of
the Bankruptcy Law. This is an example
of unfair use of the restructuring law by
the described company.

Restructuring functions of banks

and unions

The analysis of the reasons of crises in
Polish companies shows that more often
they are external rather than internal rea-
sons [Masiukiewicz, Nowak, 2013; Masi-
ukiewicz, Bodnarowski, 2015]. The factor
that constantly threatens Polish and Eu-
ropean companies are payment backlogs.
This phenomenon should be monitored
both in individual enterprises as well as
within the country [Masiukiewicz, 2017].
The Index of Receivables of Companies
(IRC) indicates increasing overdue re-
ceivables since 2013 in Poland (Table 2).
The method of the index construction
has been developed by the Conference of
Financial Enterprises [Portfel naleznosci
polskich przedsi¢biorstw, 2016].

Banks and unions (e.g. cooperative
savings and credit unions, SKOK) are
the institutions which may deliver capital
to survive crisis to the companies in dif-
ficulties. The most important arguments
in favour of active participation of banks
in the restructuring and recovery process
include:

* the possibility to recover debts with
the support of recovery restructuring
programme in a company,

* maintaining long-term relationships
with a customer (e.g. a company with
an established position on the market,
which suffers from temporary financial
difficulties),

* premises of corporate social
responsibility (e.g. important activities

13
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Table 2 Index of Receivables of Companies (IRC) presenting the ratio of overdue

receivables
year 2009 2010 2011 2012 2013 2014 2015 2016 2017
INP Index 83,7 86,2 86,7 82,2 88,6 90,4 91,6 90,7 91,3

Note: data for October of each year.

Source: own elaboration on the basis of: Portfel naleznosci polskich przedsi¢hiorstw [2016] (Portfolio of receivables of
the Polish companies), research project of KPF and KRD, October 2016, www.kpf.pl, access on 15/12/2006.

of the company in the community,
maintaining employment, and others),
in accordance with the concept

of corporate social responsibility
implemented by the bank,

* preservation of intangible assets of the
bank, which is the customers’ value,

* increasing competitiveness of the bank
on the credit market (increasing good
reputation),

* strengthening of confidence in the
bank among corporate customers
[Masiukiewicz, 2016b; Masiukiewicz
2012, 2011].

The main negative premise, from the
point of view of the bank is a significant
delay in time of potential proceeds from
cooperation with an entrepreneur expe-
riencing crisis and the limitations con-
cerning its own capital adequacy ratio
[Masiukiewicz, 2016a, 2016b]. The par-
ticipation in restructuring is not fostered
by the bank tax and the increased require-
ments as to the banks’ own capital.

The bank cooperating with a company
may apply various strategies to deal with
the crisis situation and the need to intro-
duce a recovery process at the customer,
including:

1) making credits immediately en-
forceable and quickly collecting debt
(consequently, this may mean the accel-
eration of the customer’s insolvency),

2) passive role towards the recovery
process, taking incidental actions (e.g.
temporary suspension of interest pay-
ments, sale of a part of debts, etc.),

3) active participation in the restruc-
turing of the company, using the range of

financial and organizational instruments,
4) not taking any actions, waiting for
the course of events.

From the point of view of efficiency
of the restructuring and recovery process,
the most desirable is the active role of the
bank in this process. For a company, the
participation of the bank in the recovery
process means that the bank:

* makes the restructuring plan credible,

* acts as a stabiliser of restructuring
changes in the company,

* provides a financial leverage for
the implementation of the recovery
programme,

* controls the implementation of the
recovery programme,

* the recovery programme is made
credible by the bank to other
stakeholders of the company.

The bank may apply a range of instru-
ments to support the recovery process,
(Table 3), i.e. restructuring of the exist-
ing debt (debt conversion, credit consoli-
dation, cancellation of a part of interest,
re-division of instalments, securitization,
and others), re-crediting, mezzanine type
financing and others [Masiukiewicz,
2014; Masiukiewicz, 2015]. It may also
apply non-financial instruments, such as
participation in the supervisory board,
advisory services and cash pooling.

An effective (although still not well-
known) instrument to be used by banks
could be the support P&A (purchase &
assumption) model, that is bank’s partici-
pation in losses and profits at the capital
entry. If the bank, temporarily taking
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Table 3 Bank’s financial instruments of recovery restructuring of the company

No. Debt instruments

1 suspension of credit repayments

2 A X
and re-division of instalments

3 consolidation of debt and re-division of instalments 3

4 cancellation of overdue interests

5 re-crediting, also against company securities or

shareholder bills of exchange

6 liquidity loan based on Bank Gospodarstwa Krajowego 6

" de minis guarantees

7 7 factoring/forfeiting financing of company receivables 7

8 leasebacks

9 others
Source: own elaboration.

over the ownership of the company, fears
that it will suffer losses, it can insure itself
or obtain a guarantee from the guarantee
fund on a partial compensation of losses.
However, such projects practically have
not been undertaken in Poland.

The basic barrier to a wider engage-
ment of banks are the regulations con-
cerning credit risks. It seems that they
should be mitigated in the situations of
undertaking restructuring actions as legal
pathways set forth in the Restructuring
Law [Masiukiewicz, 2016a].

Company-bank cooperation in the
light of research

The research conducted by the author,
under the grant of the National Centre
for Science and in cooperation with the
research company Indicator in 2015 [Ra-
port etapowy Nr II, 2015 (Stage report)]
included the companies’ evaluation of
the aid granted by banks to companies
under crisis situations. The research was

debt conversion — capitalisation of interest rates

No.

1 bank-company joint venture

Equity instruments

participation in financing according

2 K
to the mezzanine model

shares or bonds underwriting services

4 debt conversion — securitization

5 repurchase of preferential stocks/
shares with a disinvestment guarantee

recapitalisation in the P&A model

purchase of short-term securities of
depositary type
8 others

conducted in 609 companies, divided
into three groups: micro (1-9 employees),
small (10-49 employees) and medium-
sized companies.

The overall assessment of the coopera-
tion with the financing bank, in the light
of the research was quite well. As many
as 75% of the surveyed micro and medi-
um-sized companies found that they can
count on help in financial restructuring;
although the percentage having no opin-
ion on the matter was quite high (17%
among small companies, Table 4). The
problems of small and micro companies
in this field are usually connected with
the lack of possibility of the credit collat-
eral.

Extending the repayment period and
suspension of capital repayment were
the most common forms of restructur-
ing used by banks financing companies
(Table 5). It should be noted that most of
the surveyed companies (76-93%) had no
overdue liabilities to banks. In the sector

Table 4 Overall opinion on the cooperation with one’s primary bank

micro small medium

Answer choice (1 to 9 employees) | (10 to 49 employees) (50 to 249 employees)

indications | percent | indications|  percent | indications percent

1. We can count on help 155 754 130 640 152 74.9
in financial restructuring

2. We cannot count on help in 2% 12.8 37 182 2 10.8

financial restructuring

3. T have no opinion 24 11.8 36 17.7 29 14.3

4. others 0 0.0 0 0.0 0 0.0

in total 203 100.0 203 100.0 203 100.0

Source: own elaboration [Raport etapowy Nr. II, 2015].
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of small companies, 10% of the surveyed
did not use any forms of restructuring
from banks — despite overdue liabilities.

When asked about the forms of the
bank’s assistance used by the company
during the last three years — if the com-
pany was affected by crisis (it pertained
to an additional financial leverage), the
companies most often indicated granting
a credit guarantee by the bank, consolida-
tion of credits from different banks and
re-division of instalments and increasing
the current credit (Table 6).

To sum up, the companies with a
significant proportion of problems with
payment backlogs, as indicated by the
research, ensured timely repayment of
debts to their most important creditor —
the bank. The surveyed companies were
mostly satisfied with cooperation with
banks. There are no studies on the partici-
pation of unions in restructuring of small
businesses. Their role may be significant
and is an important mission within im-
plemented programmes of corporate so-
cial responsibility.

Mezzanine capital as a new
financial leverage of restructuring

Mezzanine finance, as a hybrid form of
financing, connects debt financing with
capital financing. This solution seems to
be a convenient way to finance higher-risk
undertakings, especially in crisis situa-
tions of the companies [Amon, Dorfleit-
ner, 2013, Dec, Masiukiewicz, 2017].
Some authors qualify mazzanine to in-
vestment forms of a private equity type.

This financing model is defined as a
higher-risk debt, an intermediate instru-
ment between debt and equity financing.
It is an element of external financing of
entrepreneurs who are looking for a way
to get funds with the intention of carry-
ing out an investment project [Mezzanine
Finance, 2008].

Mezzanine financing allows for ob-
taining investment capital, but on the
other hand, provides a share in the prof-
its to investors, if the project proves to be
successful. The specificity is the so-called
bullet payment — repayment of the obliga-
tion takes place only after the expiry of
the contract. The dynamics of the applica-
tion of such financing is presented in

Table 5 Debt restructuring — forms of debt restructuring by the bank used by the

company in the period 2014-2016

micro small medium
Answer choice (1 to 9 employees) | (10 to 49 employees) | (50 to 249 employees)
indications |  percent | indications| percent| indications| percent
1. extension of the repayment 6 29 21 102 3 3.9
period
2. suspension of capital 0 0.0 2 0.9 1 05
repayment
3. suspension of instalment 0 0.0 3 15 1 05
repayments
4. interest on debt conversion 0 0.0 0 0.0 0 0.0
(capital)
5. cancellation of a part
of the credit 1 0.5 0 0.0 1 0.5
6. cancellat'ion of a part/total 0 0.0 0 0.0 0 0.0
overdue interest
7. securitization of debt 0 0.0 0 0.0 0 0.0
8. restructuring consulting 0.5 0 0.0 2 1.0
9. others (p.lease specify): — the 5 25 2 10.7 18 3.8
company did not use any forms
10. lack of overdue liabilities 191 93.6 157 767 174 84.8
to the bank
in total 204 100.0 205 100.0 205 100.0

Source: own elaboration [Raport etapowy Nr 11, 2015].
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Table 6 Re-crediting in a company crisis situation — restructuring and aid forms

offered by the bank, used by the company in the past three years

Answer choice
indications

percentage | indication | percentage | indication | percentage | indication
1. providing a credit
guarantee by the bank ! 0.5 3 25 > 24
2. consolidation of credits
from different banks 1 0.5 11 5.4 4
and re-division of instalments
3. increasing the current credit
(additional tranche) 3 L5 4 19 5 24
4. %ranting anew credit 5 0.9 1 05 0 0.0
or restructuring
5. Fedemption of stocks/shares 0 0.0 1 05 0 0.0
in the company
6. redemption of company bonds 0 0.0 0 0.0 1 0.5
7. others, please specify
— the company did not use 5 2.5 24 11.8 16 8.0
any forms of debt restructuring
8. ichh‘c’fb‘;‘fﬁd“e liabilicies 94.1 157 774 174 84.8
in total 203 100.0 203 100.0 205 100.0

micro

(1 to 9 employees)

small

(10 to 9 employees)

medium

(50 to 249 employees)
indication percentage

Note: In answer, the respondent could indicate all correct answers corresponding to the situation of the company.

Source: own elaboration [Raport etapowy Nr 11, 2015].

In the economic sense, mezzanine is
capital; in the legal sense, it is a combina-
tion of debt and capital or only a high-risk
debt. There are two types of mezzanine,
namely: debt mezzanine and equiry mez-
zanine. Debt mezzanine may involve: a
subordinated loan, a stakeholder loan or
an unsecured loan. Equity mezzanine, in
turn, may comprise preference shares and
silent participation (such participation
in limited liability companies is prohib-
ited in some countries) [Kurylek, 2014].
With such a solution, an investor takes
the possession of ownership rights, wider
information about the company, and has
the possibility to affect the company’s de-
velopment, so may count on the benefits
resulting from increasing the value of the
company [Dec, Masiukiewicz, 2017].

Mezzanine financing is used, when
there is a capital gap, i.e. the entity is not
able to obtain financing, for example,
by a credit, and on the other hand, the
means from the existing shareholders are
also insufficient. This form of financing is
intended for both the already well-pros-

perous companies as well as those being
in crisis.

It should be noted that the entities fi-
nancing mezzanine accept the higher risk
level of the undertaking than banks, and
on the other hand, require a smaller share
in profits than strategic owners, but larger
than ordinary shareholders in the case of
issue of shares. Thus, the entities provid-
ing mezzanine financing get involved in
the development of the company and are
able to wait for the increase in the value of
the company.

Another beneficial feature of mezza-
nine is the fact that the repayment of debt
and leaving the investment by the capital
provider, is usually at the end of the fi-
nancing period. It is a significant relief for
the company cash flows during the project
(e.g. implementation of the restructuring
programme). Additionally, the flexibility
of mezzanine (repayment time, manner,
time limits for the payment of interest,
type of hedging instrument) allows to use
of the investment time horizon favour-
ably. Also mezzanine hedging is charac-

17
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Table 7 Mezzanine capital for investments in Europe

2008
2046.2

2. dynamics in % -

Specification

1. Mezzanine capital in million euro

2009 2010 2011 2012 2013 2014
720.5 865.6 2836.8 2107.7 15171 2266.2
352 120.1 3277 74.3 72.0 1494

Source: EVCA Report [2014], European Private Equity Activity, www.evca.eu, access on 10/02/2017.

teristic, as this usually comprises stocks
or shares of the capital provider, and not
assets, as it is in the case of a credit. Popu-
lar forms are: junior mezzanine and war-
ranted mezzanine. The first possibility is
mostly used in the countries of Western
Europe and in the United States and in-
volves hedging in a form of a high interest
rate loan or bonds, where the latter may
include the instrument of the payment in
kind, which means repayment of interest
in a form of another bonds. Warranted
mezzanine, used also in Poland, consists
in the possibility to exchange the bonds
into other securities. A warrant means a
preference registered security, entitling to
the purchase of shares (it can apply, e.g. to
preference voting rights, rights to receive
dividends,

2008]. Banks often treat mezzanine as

etc.) [Mezzanine Finance,
an element of the equity of the borrower,
which is beneficial, but in the balance
sheet of a limited company it is classified
as debt.

The expected return on investment in
practice was from 14 to 21%, which com-
pared to even 35% profit expected by the
private equity investors is not a high level
[Kurytek, 2014].

The junior mezzanine and warranted
mezzanine solutions differ in structure
and financing ways. Junior mezzanine is a
solution close to a classic loan, accepting a
higher level of risk, and thus, having high-
er interest rates and being secured better.
Warranted mezzanine is a variety of debt,
which gives the right to participate in the
financial capital of the entity or the profits
from the financed project.

Mezzanine financing entities take into
account two issues related to a human
factor: assessment of the management
and evaluation of the project sponsor. In

the case of management, its achievements
and experience so far are assessed. Mez-
zanine financing is a good instrument for
recapitalisation in the times of economic
downturn, it is prepared for risky projects,
it is a good addition to or a substitute for a
bank credit and can be less expensive than
the issuance of shares.

We may draw the following conclu-
sions from the above brief analysis:

* Mezzanine can be useful to all
companies, in particular in crisis
situations, mergers and acquisitions,
changes in ownership and the lack of
creditworthiness,

* mezzanine financing is especially
useful during a downturn in the stock
market,

* such financing can be a lifeline
for companies in crisis going
bankrupt, also through financing
from public and private or state
funds [Masiukiewicz, 2015; Dec,
Masiukiewicz, 2017].

So far, this instrument has been barely
used in Poland.

Supporting restructuring with
guarantee funds

The purpose of guarantee funds is to
facilitate access to external financing to
companies or entrepreneurs starting their
business activity, e.g. in a form of bank
credits or loans. They offer guarantees for
financial liabilities of companies, who are
creditworthy but do not have the required
collaterals. In Poland, there are dozens of
guarantee funds that provide guarantees
to entrepreneurs, as a form of security of
incurred liabilities. They provide services
in terms of credit, loan and tender security
guarantees. Most of them also function as
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a part of the KSU (Krajowy System Ustug
— National Service System). Guarantee
funds operating under this system are
rated, i.e. they are subject to creditworthi-
ness evaluation in a long- and short-term
perspective. At the same time, it is worth
noting that Bank Gospodarstwa Kra-
jowego (BGK) is a shareholder in more
than 20 credit guarantee funds [Fundusze
poreczeniowe i pozyczkowe, 2017].

After the central state fund in the
BGK was liquidated, regional guaran-
tee funds remained [Jézwik, 2017]. The
scale of operation of guarantee funds is
definitely more moderate — in the years
2007-2013 approx. 50 of this type of enti-
ties provided from 5 to over 7 thousand
guarantees per year. In 2013, their total
value amounted to PLN 877 million and
was 20% lower than a year earlier. The
decrease was an effect of, among others,
de minimis guarantee scheme, which is
a competitive product to the offer of the
funds. The programme launched by the
BGK applied mainly to the guarantees for
working capital credits, which the compa-
nies use most often, also through funds.
As a side note — it is difficult to consider
normal a situation, in which two institu-
tions using public money compete with
each other, and that money would be ef-
fectively used.

On the other hand, guarantee funds
operate locally, most often in one prov-
ince. Virtually each fund has a different
contract model, different terms and con-
ditions of guarantees — for national banks
the cooperation with the funds offering
the same service, but operating accord-
ing to 50 different standards, is not only
cumbersome, but also generates addi-
tional costs. In this situation, banks are
much more willing to accept the BGK
guarantee than that of funds. One of the
proposals for improving the surety and
guarantee system is, thus, standardisation
of contracts and procedures according
to which the funds operate, whereas the

banks demanded unification of offers of
the funds.

But the most important point of the
proposed system reform is the creation of
a national re-guarantee fund, to which
funds could partially transfer the risks
associated with guarantees. Thus, they
would be more willing to grant them — at
least such is the example from other coun-
tries. In Italy, Spain and Lithuania, the
so-called equity multiplier is 8-9, which
means that the funds there provided
guarantees exceeding 8-9 times the capi-
tal available to them. Also Turkey com-
pares favourably with the multiplier of 6.
Meanwhile, in Poland, the funds, which
at the end of 2013 had the capital with a
value of PLN 1.3 billion, granted guaran-
tees of roughly the same value.

Slaski Regionalny Fundusz Pore-
czeniowy (SRFP) specialises in granting
guarantees to micro, small or medium-
sized enterprises established in the prov-
ince of Silesia. SRFP is the biggest player
of this type in the province, the only one
with a regional reach. The institution op-
erates within the National Credit Surety
and Guarantee System for Small and
Medium-Sized Companies [Slaski Re-
gionalny..., 2017]. With guarantees, it is
possible to get a credit in a situation, when
the forms of securities for the repayment
of a credit or a loan owned and proposed
by the entrepreneur are insufficient to a
financial institution. The guarantees of
Slaski Regionalny Fundusz Poreczeniowy
(SRFP) support entrepreneurs planning
to grow their companies by increasing the
value of working capital and investment
credits, and the guarantee is a fast and
uncomplicated form of additional credit
collateral. These guarantees are offered to
entrepreneurs applying for a credit or a
loan in cooperating financial institutions.

Conclusions
Polish companies have new possi-
bilities of implementation of recovery
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restructuring processes and should use
them in the interest of the entire econo-
my. The priority now and in the future is
the recovery and not insolvency of a com-
pany. Without “the capital to survive” (or
a credit guarantee) delivered by banks and
unions, in many cases, restructuring will
not be possible. Banks, cooperative credit
and savings unions and guarantee funds
should establish the scope of risk that may
be involved in restructuring of their cus-
tomers, especially SMEs.

The evaluation of availability of the
credit by small and medium-sized enter-
prises and the evaluation of the participa-
tion of banks in restructuring of compa-
nies, in the light of the latest research in
Poland, is quite well. This does not mean
that there should not be any actions taken
to eliminate the remaining barriers in this
area. Unfortunately, many restructuring
instruments are not used in practice. The
studies on the functioning of new restruc-
turing procedures show that they are im-
plemented quite well, but the possibilities
are not fully utilized. A significant barrier
to granting aid by banks are regulations
concerning specific reserves; banks must
create high reserves for company restruc-
turing — which needs to be changed.

Despite modern regulations in the
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Restructuring Law, it requires some ad-
justments, particularly in the area of as-
sistance to SMEs from public institutions
and court procedures in order to limit the
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companies. Unfortunately, also regional
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turing Law are necessary, applying also to
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The implementation of the mission of
corporate social responsibility by financial
institutions justifies their wider participa-
tion in the processes of company restruc-
turing, in the interest to and for the ben-

efit of both parties.
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